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Jonathan H. Adler?
The George Washington University Regulatory Studies Center

The George Washington University Regulatory Studies Center improves regulatory policy through
research, education, and outreach. As part of its mission, the Center conducts careful and
independent analyses to assess rulemaking proposals from the perspective of the public interest.
This comment on the U.S. Environmental Protection Agency (EPA) and U.S. Army Corps of
Engineers’ (Army Corps) proposed rule revising the definition of “waters of the United States”
under the Clean Water Act (CWA) does not represent the views of any particular affected party or
special interest. In evaluating this proposed rule, this comment draws upon the author’s prior
research and analysis of the scope of federal regulation under the CWA and related questions of
environmental law and policy.?

! This comment reflects the views of the author, and does not represent an official position of the GW Regulatory

Studies Center or the George Washington University. The Center’s policy on research integrity is available at
htto Yremlatorystudies. colmbian swi.edw/policy -research-inte grity,

Johan Verheij Memorial Professor of Law and Director, Center for Business Law and Regulation, Case Western
Reserve University School of Law; Senior Fellow, Property & Environment Rescarch Center.,

In particular, this comment draws upon the following papers by the author:

e Wetlands, Property Rights, and the Due Process Deficit in Environmental Law, 12 CATO SUP. CT. REV. 139
(2012).
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Introduction

In this rulemaking, the EPA and Army Corps are attempting to bring clarity to the muddy debate
over the scope of federal regulatory jurisdiction under the CWA. In particular, the two agencies
are proposing a new definition of “waters of the United States,” to replace the definition adopted
by these same two agencies in 2015. This new definition will identify the scope of waters and
related lands that are subject to federal regulation under the CWA.

As proposed, “waters of the United States” would be interpreted to encompass all those waters
traditionally considered to be “navigable waters,” tributaries to such waters, some lakes, ponds,
and ditches, and wetlands adjacent to all such waters. It would not, however, include “interstate
waters” as a distinct category of water subject to federal jurisdiction. The proposed definition is
both more clearly defined and more circumscribed than that promulgated by the Army Corps and
EPA in 1986 and 2015. As such, this definition is more consistent with the text of the CWA and
applicable Supreme Court precedent than prior definitions.

According to the agencies, the proposed rule is intended to increase the “predictability and
consistency” of jurisdictional determinations by “increasing clarity” as to what constitute “waters
of the United States” subject to federal regulation. Decades of litigation and legal conflict over the
proper scope of CWA jurisdiction has produced substantial uncertainty as to the precise scope of
federal regulation. Although there is no way to prevent additional litigation over the scope of
federal regulatory jurisdiction, the agencies are attempting to develop a definition that comports
with the Constitutional and statutory limits on federal regulatory authority while simultaneously
advancing the CWA’s environmental protection purposes. The new definition is also intended to
facilitate achievement of the CWA’s stated goals of restoring and maintaining the quality of
covered waters while respecting the longstanding role of state, local, and tribal governments in
regulating local land-use and protecting water resources.

In reviewing comments on the proposed revised definition and developing a final rule, to define
“waters of the United States” under the CWA, the agencies should keep three principles in mind:

e First, the agencies’ regulatory power is circumscribed by the constitutional limits on
federal power, as well as the limits of the power delegated to the agencies by Congress

e WhenIs Two a Crowd: The Impact of Federal Action on State Environmental Regulation, 31 HARV.
ENVTL. L. REV. 67 (2007).

e  Reckoning with Rapanos: Revisiting “Waters of the United States” and the Limits of Federal Wetland

Regulation, 14 Mo. ENVTL. L. & POL’Y REV. 1 (2006).

Jurisdictional Mismatch in Environmental Federalism, 14 NYU ENVTL L.J. 130 (2005).

Judicial Federalism and the Future of Federal Environmental Regulation, 90 TOWA L. REV. 377 (2003).

The Ducks Stop Here? The Environmental Challenge to Federalism, 9 SUP. CT. ECON. REV. 205 (2001).

Wetlands, Waterfowl, and the Menace of Mr. Wilson: Commerce Clause Jurisprudence and the Limits of

Federal Wetlands Regulation, 29 ENVTL. L. 1 (1999).
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under the CWA. The power to regulate “waters of the United States” is not the power
to regulate all water resources with environmental significance.

e Second, insofar as the statutory phrase “waters of the United States” is ambiguous,
Congress has delegated to the agencies the authority to make a reasoned policy
judgment about how this term should be defined. Thus, any definition of “waters of the
United States” necessarily embodies a policy judgment by the agencies.

e Third, in exercising their regulatory jurisdiction, the agencies should focus on those
areas where there is the greatest federal interest, including those areas where federal
regulation 1s most necessary to supplement the environmental protection efforts of
state, local and tribal governments and non-governmental entities. Such a focus is likely
to maximize the value of federal regulation under the CWA and facilitate greater
environmental protection efforts by non-federal actors.

Based upon these criteria, the proposed revision to the definition of the “waters of the United
States” is a significant improvement over prior definitions, including that adopted in 2015. If the
definition contained in the final rule is similar to that which has been proposed, it is likely to
provide greater legal certainty for the regulated community and 1s likely to be less vulnerable to
legal challenge than were prior definitions. Additional refinements to the rule and greater
consideration of those areas in which the federal government has a comparative advantage in
regulating could help focus federal regulatory efforts and do more to maximize the benefits of
federal regulation in this area. Such refinements should not come at the expense of clarity and legal
certainty, nor should they risk extending the assertion of federal regulatory jurisdiction beyond
what is authorized by the CWA or is permissible under the Constitution.

Statutory Authority

This proposed rule is intended to help implement the CWA by defining the scope of federal
regulatory jurisdiction under the statute. This regulatory jurisdiction is confined to the “waters of
the United States.”

The CWA prohibits “the discharge of any pollutant by any person” without an applicable permit.*
“Discharge of any pollutant” is defined as “any addition of any pollutant to navigable waters from
any point source,”> and the term “pollutant” is defined broadly to include dredged material, rock,
sand, solid and industrial waste, and chemical waste, among other things.®

4 33U.8.C. §1311(a).

5 33 U.S.C. §1362(12). The full definition reads:
The term “discharge of a pollutant™ and the term “discharge of pollutants” each means (A) any addition of any
pollutant to navigable waters from any point source, (B) any addition of any pollutant to the waters of the
contiguous zone or the ocean from any point source other than a vessel or other floating craft.

6 33U.S.C. §1362(6).
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Of particular importance to this rulemaking, the CWA defines “navigable waters” as “waters of
the United States.”’ Although the CWA identifies the congressional purposes that motivated the
statute’s passage, the law itself does not otherwise define the scope this term.

As the Supreme Court has recognized, the decision to define “navigable waters” as “waters of the
United States” indicates Congress’s intent to reach beyond those waters that are navigable-in-fact.
At the same time, the Court has also indicated that the reverence to navigability and Congress’s
failure to explicitly assert CWA jurisdiction over all waters, water resources, and related lands
within the United States indicates that not all waters are subject to CWA jurisdiction. Thus, for
example, an isolated intrastate pond is not included within the “waters of the United States” even
though it constitutes a “water” and is within the United States.®

In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers (“SWANCC™),
the Supreme Court rejected the agencies’ assertion of CWA jurisdiction over waters that lacked a
“significant nexus” to navigable waters.” Whereas the “significant nexus” between navigable
waters and adjacent wetlands was sufficient for the Court to affirm the agencies’ interpretation of
“waters of the United States,” as applied to such lands, in United States v. Riverside Bayview
Homes, ' the lack of such a nexus precluded approving the agencies’ assertion of jurisdiction in
SWANCC. Insofar as the agencies’ interpretation of the CWA allowed them to assert regulatory
authority over waters lacking a “significant nexus” to navigable waters, that interpretation went
beyond what was statutorily authorized.

In Rapanos v. United States the Supreme Court reaffirmed the central holding of SWANCC, albeit
by a divided court.!! In particular, the plurality and separate opinion by Justice Kennedy both
embraced the Court’s conclusion in SWANCC that “waters of the United States” only extend to
those waters and wetlands that have a “significant nexus” to truly navigable waters and are
“inseparably bound up with the ‘waters’ of the United States. '* Although the two opinions
comprising the Rapanos majority differed in some respects, they both reaffirmed the existence of
meaningful limits on federal regulatory jurisdiction and the importance of construing federal
jurisdiction narrowly so as to avoid potential constitutional concerns. As Justice Kennedy noted in
his concurrence, one purpose of the “significant nexus” requirement is to “prevent[] problematic
applications of the statute. !

33 U.S.C. §1262(7).

8 See Solid Waste Agy of N. Cook County v. U.S. Army Corps of Eng’rs (SWANCC), 531 U.S. 159 (2001)
(holding that “waters of the United States™ does not extend to isolated waters and wetlands).

o Id.

19474 U.S. 121 (1985).

11547 U.S. 715 (2006).

12 SWANCC, 531 U.S. at 168 (quoting United States v. Riverside Bayview Homes, 474 U.S. 121, 134 (1985)).

13 547 U.S. at 743 (Kennedy, J., concurring in the judgment).
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As the Supreme Court’s decisions reviewing the agencies’ interpretations of “waters of the United
States” indicates, the existence of a “significant nexus” to navigable waters helps identify the
outermost limit of the agencies’ regulatory jurisdiction under the CWA. A “significant nexus”
marks the outermost limit of federal regulatory jurisdiction. The existence of such a nexus does
not, by itself, require federal regulation.

Where the agencies have put forward an interpretation of “waters of the United States” to reach
waters or wetlands lacking such a nexus, the assertion of jurisdiction has been rejected. The Court
has reached this conclusion on both statutory and constitutional avoidance grounds. As noted in
both SWANCC and Rapanos v. United States, the assertion of regulatory jurisdiction over waters
that lack a significant nexus risks exceeding the scope of the federal government’s enumerated
powers, and the CWA should not be interpreted to justify such assertions of authority.

The scope of “waters of the United States” 1s somewhat ambiguous, indicating that Congress has
delegated authority to the Army Corps and EPA to determine the precise boundaries of their
jurisdiction under the act, provided that their conclusions are based upon a permissible
interpretation of the relevant statutory text. Under the well-established framework created by
Chevron U.S.A. v. Natural Resources Defense Council, where Congress has left gaps or
ambiguities in a statute, it is generally presumed to have delegated authority to the administering
agency (or, in this case, agencies) to resolve such ambiguities and fill such gaps in the process of
issuing regulations and otherwise implementing the required regulatory scheme.!*

Here, Congress authorized the regulation of the discharge of pollutants into “navigable waters,”
and defined such waters simply as “waters of the United States.” In doing so, Congress expressly
failed to delineate the precise boundaries of federal regulatory jurisdiction. Therefore, Congress
has delegated to the EPA and Army Corps substantial authority to determine the precise scope of
federal jurisdiction under the CWA.1°

The task before the agencies is not to try and identify the best semantic interpretation of “waters
of the United States.” Nor is it to identify a set of scientifically derived criteria to establish an
“objective” basis for federal jurisdiction under the CWA. Rather, the agencies are to adopt a
definition that is both consistent with the statutory text as well as with the agencies’ reasoned
judgment as to how best to fulfill the legislative purposes of the CWA. While scientific analysis
of the interconnection among waters and wetlands is relevant to this process, such analyses are not
dispositive. Ultimately, the agencies are tasked with making a policy judgment. As the Supreme
Court explained in Chevron, “an agency to which Congress has delegated policy-making

14 See Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).

15 There is an argument that Chevron deference should not extend to matters that relate to the existence or scope of
an agency’s regulatory jurisdiction. See, e.g., Jonathan H. Adler & Nathan A. Sales, The Rest Is Silence: Chevron
Deference, Agency Jurisdiction, and Statutory Silences, 2009 UNIv. ILL. L. REV. 1497 (2009). In 2013, however,
the Supreme Court rejected this argument. See City of Arlington v. FCC, 569 U.S. 290 (2013).
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responsibilities may, within the limits of that delegation, properly rely on the incumbent
administration’s views of wise policy to inform its judgments.”!®

Justice Kennedy’s concurring opinion called upon the agencies to identify those types of waters or
those ecological features that can reasonably be assumed to have a sufficient nexus to navigable
waters to justify the assertion of jurisdiction under the Act. While the plurality is somewhat more
restrictive, it likewise acknowledged the role of the agencies in determining the scope of “waters
of the United States.” While identifying greater restrictions within the statutory text than did
Justice Kennedy, the plurality nonetheless acknowledged that there is “an inherent ambiguity in
drawing the boundaries of any ‘waters,””!” and rather than declare that the statutory text resolved
all questions, rejected the agencies’ assertion of jurisdiction because it was “not ‘based on a
permissible construction of the statute.””!® Chief Justice Roberts, who joined the plurality, also
wrote separately to underscore the point that the relevant statutory phrase is sufficiently ambiguous
for the Army Corps to “enjoy[] plenty of room to operate in developing some notion of an outer
bound to the reach of their authority.” !’

Scientific research can, indeed must, inform the agencies assessment of which waters are so
inseparably bound up with navigable waters or otherwise implicated by interstate water pollution
as to require their regulation as “waters of the United States.” Yet science does not, itself,
determine which connections are “significant” for the purposes of asserting federal regulatory
jurisdiction under the CWA. As the agencies have themselves acknowledged in proposing the 2015
definition of “waters of the United States”:

“Significant nexus” is not itself a scientific term. The relationship that waters can
have to each other and connections downstream that affect the chemical, physical,
or biological integrity of traditional navigable waters, interstate waters, or the
territorial seas is not an all or nothing situation. The existence of a connection, a
nexus, does not by itself establish that it is a “significant nexus.” There is a gradient
in the relation of waters to each other.*”

As the agencies further explained when finalizing the 2015 rule:

...the science does not point to any particular bright line delineating waters that
have a significant nexus from those that do not. The Science Report concluded that

16 Chevron, 467 U.S. at 865.

17" Rapanos, 547 U.S. at 740; see also id. at 742.

18 JId at 739 (quoting Chevron USA v. NRDC, 467 U.S. 837, 843 (1984)).

Y Id at 758 (Roberts, C.J. concurring).

20 Definition of “Waters of the United States” Under the Clean Water Act, 79 FR 22188.
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connectivity of streams and wetlands to downstream waters occurs along a
gradient.?!

If a line is to be drawn demarcating the end of federal regulatory jurisdiction, it will ultimately
have to be based upon legal and policy concerns. It is permissible for the agency to prefer a clearer
and more predictable bright-line rule, such as is provided by portions of the proposed rule,
provided the agencies offer a reasoned explanation of their choice and the resulting regulation rests
upon a permissible interpretation of the relevant statutory provisions, in this case the phrase
“waters of the United States.” Just as the EPA in Chevron was allowed to adopt a more flexible
interpretation of the phrase “stationary source” under the Clean Air Act, the EPA and Army Corps
are permitted to adopt a narrower interpretation of the phrase “waters of the United States.”
Further, as indicated in Chevron and subsequent Supreme Court decisions, the fact that prior
administrations have reached different policy conclusions and adopted different statutory
interpretations does not prevent the agencies from making a different choice today, provided that
they acknowledge the change in policy and otherwise engage in reasoned decision-making.?

Nowhere in SWANCC or Rapanos did justices in the majority claim that the agencies are required
to regulate all waters or wetlands that may have a hydrological or ecological connection to
navigable waters. Both opinions made clear that a demonstrated hydrological or ecological
connection between a given water or wetland and navigable waters, by itself, is insufficient for the
assertion of federal regulatory authority. Thus, in revising the proposed definition of “waters of
the United States,” the agencies should be sure not to assert jurisdiction beyond those waters or
wetlands that can be reasonably assumed to have a “significant nexus” to navigable waters, yet the
mere existence of a connection that may be characterized as “significant” does not necessarily
require the assertion of jurisdiction.

While the plurality opinion and Justice Kennedy’s concurrence in Rapanos recognized limits on
the scope of federal jurisdiction under the CW A, these opinions nonetheless left the agencies with
substantial leeway in defining “waters of the United States” going forward, provided that the
relevant statutory and constitutional constraints are observed.

2 Clean Water Rule: Definition of “Waters of the United States”, 80 FR 37054,

2 In making this point, the proposed rule mis-cites one of the applicable legal authoritics. At 84 FR 4169, the
agencies cite Nat 'l Ass’'n of Home Builders v. EPA, 682 F.3d 1032, 1038 & 1043 (D.C. Cir. 2012) (citing FCC v
Fox Television, 556 U.S. 502, 514-15 (2009) (Rehnquist, J.,, concurring in part and dissenting in part)) for the
proposition that “‘[a] change in administration brought about by the people casting their votes is a perfectly
reasonable basis for an executive agency’s reappraisal’ of its regulations and programs.” While this quotation
does come from an opinion by Justice Rehnquist, it is not from the Fox decision (which was decided after Chief
Justice Rehnquist’s death) Rather, as indicated in the D.C. Circuit’s NAHB decision, this quotation is from Justice
Rehnquist’s separate opinion in Mofor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).
See id. at 59(Rehnquist, J., concurring in part and dissenting in part). This error is repeated at 84 FR 4195,
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Maximizing the Value of Federal Regulation
Under well-established principles, embodied in EO 12866 on Regulatory Planning and Review:

Federal agencies should promulgate only such regulations as are required by law,
are necessary to interpret the law, or are made necessary by compelling public need,
such as material failures of private markets to protect or improve the health and
safety of the public, the environment, or the well-being of the American people. In
deciding whether and how to regulate, agencies should assess all costs and benefits
of available regulatory alternatives, including the alternative of not regulating.*

In the context of defining the scope of CW A jurisdiction, one question the agencies should consider
is the extent to which federal regulation is necessary to supplement the environmental protection
efforts engaged in by state, local, and tribal governments (in addition to non-governmental
conservation organizations).

Federal regulatory resources are necessarily limited. As a consequence, regulatory agencies can
maximize the benefits of their regulatory efforts insofar as they concentrate or target their efforts
where federal intervention is likely to do the most good, and the least harm. Accordingly, federal
regulatory resources are best utilized if they are targeted at those areas where there 1s an identifiable
federal interest or where the federal government is in a particularly good position to advance
environmental protection, particularly given available alternatives. For example, there is an
undeniable federal interest in regulating the filling or dredging of wetlands where such activities
would cause or contribute to interstate pollution problems or compromise water quality in
interstate waterways. Where the effects of wetland modification are more localized, the federal
interest is less clear. Not coincidentally, in the latter case, the basis for federal jurisdiction is also
more attenuated.

Federal regulation of private conduct is not the only means for protecting water quality and
conserving wetlands. Both prior to and since the enactment of the CWA, state and local
governments have been active participants in water quality protection and wetland conservation
efforts. Federal regulation, while often filling needed gaps in the protection offered by state and
local governments, also has the potential to hamper or discourage such efforts and compromise
the discovery process that can result from allowing different jurisdictions to experiment with
different approaches to common problems.*

2 Exec. Order No. 12866, Regulatory Planning and Review, §1(a).
* For an extended discussion of how federal regulation can influence state-level regulation see Adler, When Is Two
a Crowd?, at 81-106.
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The importance of considering non-federal regulation was stressed in OMB Circular A-4, which
noted:

The advantages of leaving regulatory issues to State and local authorities can be
substantial. If public values and preferences differ by region, those differences can
be reflected in varying State and local regulatory policies. Moreover, States and
localities can serve as a testing ground for experimentation with alternative
regulatory policies. One State can learn from another’s experience while local
jurisdictions may compete with each other to establish the best regulatory
policies.?

In order to ensure that the agencies are fulfilling a genuine environmental need, and not adopting
a more expansive definition of the “waters of the United States” than is necessary, the agencies
should consider the extent to which non-federal entities can and are likely to engage in relevant
environmental protection efforts and, to the extent that such non-federal efforts are insufficient to
meet the stated goals of the CWA, how federal resources and assertions of jurisdiction may be
focused so as to maximize their relative contribution. The value of federal regulation in this area
will be maximized by focusing federal resources on those waters and resources least likely to be
protected or conserved by non-federal actors.

In considering the extent to which federal intervention is necessary or desirable, distinguishing
between different potential justifications for federal intervention is important. In particular, just as
EO 12866 anticipates that agencies will consider when “market failure” justifies government
regulation, the EPA and Army Corps should consider the extent to which non-federal actors,
including state, local, and tribal governments, will “fail” to engage in sufficient environmental
protection efforts. %

In the context of water pollution control and wetland conservation, there are several different
possible rationales for federal intervention. Perhaps the most prominent, and most well-
substantiated, 1s the claim that state and local governments are unlikely to provide sufficient levels
of environmental protection due to the presence of interstate spillovers, such as occurs when
pollution crosses state lines and when resources span across multiple jurisdictions.

Where activity in State A causes pollution in State B, there is an almost unimpeachable case for
federal involvement, even if only to adjudicate the relevant dispute.?” While one may reasonably

% Office of Management and Budget, Circular A4, “Regulatory Analysis™ (Sept. 17, 2003) at 6; see also Exec.
Order 13132, Federalism.

% Id.

27 See, e.g., Thomas W. Merrill, Golden Rules for Transboundary Pollution, 46 DUKE L.J. 931 932 (1997) (“Given
the inherent difficulties in regulation by any single state, transboundary pollution would seem to present a clear
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expect State A to adopt measures to control the environmental costs of economic activity within
State A, policymakers have little reason to be concerned with the harms imposed on other
jurisdictions. As a consequence, State A is unlikely to adopt sufficient controls to prevent
environmental harm within State B because it would bear the primary costs of any such regulatory
measures, whereas the primary beneficiaries of such controls would be elsewhere. Indeed, absent
some external controls or dispute resolution system, the presence of interstate spillovers can
actually encourage polices that externalize environmental harms, such as subsidizing development
near jurisdictional borders so as to ensure that environmental harms fall disproportionately
“downstream.” Policymakers in State B may wish to take action, but they will be unable to control
pollution created in State A without the cooperation of State A. Even where polluting activity
imposes substantial environmental harm within State A, the externalization of a portion of the
harm is likely to result in the adoption of less optimal environmental controls.

Not all spillovers take the form of State A externalizing the costs of polluting activities onto State
B. In some cases, States A and B share in a common resource, such as a watershed or airshed. In
such contexts the spillover effect is reciprocal, insofar as each state that shares in the common
resource has the ability to externalize the effects of its polluting or resource depleting activities on
the others, and a “tragedy of the commons” is likely to result. ® As with the more direct spillover,
however, one cannot reasonably expect states, acting alone, to adopt welfare-enhancing
environmental protections as the regulating state will bear a disproportionate share of the costs
from such regulation with no guarantee of reaping proportionate benefits. While interstate
compacts and other mechanisms are sometimes available to facilitate the management and
protection of cross-boundary resources, some form of federal intervention may be necessary to
ensure the proper level of environmental protection.

Because of the particular problems that result from interstate spillovers, and the incentives faced
by states that share transboundary or interstate water resources, the EPA and Army Corps should
pay particular attention to whether the proposed rule provides adequate protection for interstate
waters. As proposed, the revised definition of “waters of the United States” does not specifically
identify interstate waters as “waters of the United States.” This omission is potentially concerning
on both statutory and policy grounds.

On statutory grounds, it would seem that of all non-navigable waters, those that touch and concern
more than one state fit more securely within the definition of “waters of the United States” than
those contained wholly within a single state. The latter may simply be “waters of the state.” The
former cannot.

case for shifting regulatory authority from local to more centralized levels of governance.”); Richard Revesz,
Federalism and Interstate Environmental Externalities, 144 U. PA. L. REV. 2341 (1996).
B See generally Garrett Hardin, The Tragedy of the Commons, 162 SCI. 1243 (1968).
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On policy grounds, there are strong reasons to believe that interstate waters are among those waters
most vulnerable in the absence of federal regulation. Therefore, insofar as the Army Corps and
EPA seek to maximize the net benefits of regulation under the CWA, particular attention should
be made to the decision to omit special consideration for interstate waters.

It may be true, as noted in the proposed rule, that most interstate waters will be otherwise included
within the definition of the “waters of the United States.” Yet the agencies also acknowledge the
lack of any firm analytical foundation for this presumption. Given that interstate waters are readily
included within the statutory phrase and that the nature of transboundary resources makes federal
action particularly appropriate, the agencies should reconsider the exclusion of interstate waters as
a separate category within “waters of the United States.” If, as the agencies admit, they “lack the
analytical ability” to determine the implications of this omission, it is not clear that this aspect of
the definition would satisfy the requirements of reasoned decision-making,

A second argument that is made for federal regulatory intervention is that in the absence of federal
regulation, interstate competition will result in suboptimal regulation across jurisdictions as states
“race to the bottom.” Unlike the concern for spillovers and transboundary resources,
interjurisdictional competition does not counsel in favor of a more expanded federal regulatory
role.

The race-to-the-bottom theory presumes that interjurisdictional competition creates a prisoner’s
dilemma for states. Each state wants to attract industry for the economic benefits that it provides.
Each state also wishes to maintain an optimal level of environmental protection. However, in order
to attract industry, the theory holds, states will lower environmental safeguards so as to reduce the
regulatory burden they impose upon firms. This competition exerts downward pressure on
environmental safeguards as firms seek to locate in states where regulatory burdens are the lowest,
and states seek to attract industry by lessening the economic burden of environmental safeguards.
Because the potential benefits of lax regulation are concentrated among relatively few firms, these
firms can effectively oppose the general public’s preference for environmental protection
regulation. This will lead to social welfare losses even if environmental harm does not spill over
from one state to another.

The race-to-the-bottom argument is probably the most common argument for federal
environmental regulation, particularly for wholly or largely intrastate environmental problems,
such as local air or water quality. Despite its currency, the theory has been subject to substantial
criticism, and empirical evidence that interjurisdictional competition produces downward pressure
on state-level environmental regulations is almost wholly absent. As documented in recent
literature reviews, there is little evidence for any race-to-the-bottom in environmental regulation,
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and some evidence (albeit limited) that the adoption of environmental measures in one state
increases the likelihood of the adoption of similar measures by neighboring states.*

State regulatory behavior does not suggest the existence of a race to the bottom in the context of
water quality or wetland protection. Focusing on wetlands, if the race-to-the-bottom theory were
accurate, one would expect states to lag behind the federal government in developing programs to
protect wetlands, and states with the greatest proportion of wetlands to be slower to protect
wetlands than those with a lower proportion of wetlands. Assuming that limiting the use and
development of wetlands imposes costs on industry and discourages economic investment, these
costs will be greatest in states with the greatest proportion of wetlands that might be burdened by
regulation. At the same time, the marginal cost of developing an acre of wetlands will be less in
states with the greatest proportion of wetlands because such development will have a smaller
proportionate impact on that state’s wetland inventory and, presumably, the ecological benefits
that the wetlands provide. From this one can outline a testable hypothesis: “As a general rule, the
larger a state’s wetland inventory, the more important it is to the nation, but the less important
saving it may appear to the state itself~—indeed, the more onerous the burden of protecting it will
appear.”¢

The history of state wetland regulation, however, paints quite a different picture. Not only did
states not wait for the federal government to begin regulating wetlands, but the order in which
states began to act is the precise opposite of what the race-to-the-bottom theory would predict.*!
Specifically, those states with the largest wetland acreages tended to regulate first, where as those
states with less wetland acreage regulated later, if at all. Further, despite the existence of federal
wetland regulation since 1975, many states have adopted programs that reach beyond federal
requirements. The observed pattern of state regulation seems to be driven as much by local
knowledge and experience with the value of ecological resources as it is by any interstate
competitive pressures. More broadly, there is evidence that state and other efforts to address water
pollution began to produce benefits prior to the enactment of the CWA.*? However inadequate

¥ See Daniel L. Millimet, Fnvironmental Federalism: A Survey of the Empirical Literature, 64 CASE W. RES. L,
REV. 1669 (2014); Bruce G. Carruthers and Naomi R. Lamoreaux, Regulatory Races: The Effects of
Jurisdictional Competition on Regulatory Standards, 34 J. ECON. LIT. (2016); see also PAUL TESKE,
REGULATION IN THE STATES (2004); Richard L. Revesz, Rehabilitating Interstate Competition: Rethinking the
‘Race to the Bottom’ Rationale for Federal Environmental Regulation, 67 N.Y U. L. REV. 1210 (1992).

3 QOliver A. Houck & Michael Rolland, Federalism in Wetlands Regulation: A Consideration of Delegation of

Clean Water Act Section 404 and Related Programs to the States, 54 MD. L. REV. 1242, 1253 (1995).

This history is summarized in Adler, Wetlands, Waterfowl and Mr. Wilson, at 41-54.

2 See, e.g., David A. Keiser & Joseph S. Shapiro, Consequences of the Clean Water Act and the Demand for Water
Quality, NBER Working Paper No. 23070 (June 2018); see also A. Myrick Freeman, Water Pollution Policy, in
Public Policies for Environmental Protection 114 (Paul Portney ed., 1990)(noting pre-CW A improvements in
water quality).
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such efforts may have been, the history does not support a presumption that interjurisdictional
competition is a barrier to non-federal environmental protection efforts.

Adopting a clear definition of “waters of the United States” that provides regulatory certainty is
not only beneficial for the regulated community. It may also help facilitate environmental
conservation efforts by non-federal actors, including state and local governments. State
policymakers are more likely to act when they are more certain of the potential benefits of their
interventions. Insofar as the agencies would like non-federal actors to help fill any gaps created by
legal limits on federal jurisdiction, they should provide a clear and stable definition of “waters of
the United States” so that state and local policymakers are able to identify where their respective
efforts are most needed and will be the least duplicative.

Conclusion

The proposed revision of the definition of “waters of the United States” is a substantial
improvement over prior definitions, not least because it acknowledges the statutory and
constitutional limits on federal regulatory jurisdiction under the CW A and takes seriously the need
for greater clarity and certainty about the scope of federal regulatory jurisdiction. In reviewing
comments and revising this proposal, the agencies should acknowledge that the decision to adopt
a particular definition of “waters of the United States” is ultimately a policy decision, albeit a
policy decision informed by statutory text and scientific understanding. The agencies should resist
efforts to re-extend their assertion of jurisdiction beyond that which has been clearly authorized
by Congress under the CWA, as interpreted by the Supreme Court. Similarly, the agencies should
resist pressure to muddy the definition of “waters of the United States,” as a lack of clarity in the
definition will generate needless uncertainty, which can itself discourage environmental protection
efforts by non-federal actors. The agencies should also reconsider whether failing to include
“interstate waters” as a category of waters subject to regulation is consistent with the text and
purpose of the CWA, and use the definition of “waters of the United States” to help focus federal
regulatory efforts where federal intervention is most necessary and most beneficial.

The George Washington University Regulatory Studies Center € 13
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Message

From: Myron Ebell [Myron.Ebell@cei.org]

Sent: 5/21/2019 8:58:51 PM

To: Myron Ebell [Myron.Ebell@cei.org]

Subject: Cooler Heads Coalition alert: Here is the EPA directive on cost-benefit analysis

I sent my earlier e-mail just before someone forwarded EPA’s press release, which has
a link to the memo, which is at [ittps://www.epa.gov/environmental-
economics/administrator-wheeler-memorandum-inereasing-consistency-and-
trangparency

From: EPA Press Office <press=epa.gov@cmail20.com> On Behalf Of EPA Press Office
Sent: Tuesday, May 21, 2019 4:17 PM

To:

Subject: Administrator Wheeler Sends Cost-Benefit Analysis Memo To Agency Leaders

EPA Administrator Wheeler Sends Cost-Benefit Analysis
Memo to Assistant Administrators

Memo Directs Agency Leaders To Reform How Costs and
Benefits Are Considered in Our Rulemaking Process

WASHINGTON (May 21, 2019) - U.S. Environmental Protection Agency (EPA)
Administrator Andrew Wheeler 3 directing agency
leadership to develop rules for notice and comment that outline how benefit-
cost considerations will be applied to future rulemakings. This action supports
the Trump Administration’s efforts to identify regulations that impose costs that

exceed benefits, providing clarity, transparency and consistency in how
regulations are written.

Administrator Wheeler outlines the following principles be followed in
developing the regulatory proposals:

» Ensuring the agency balances benefits and costs in regulatory decision-
making.

s Increasing consistency in the interpretation of statutory terminology.

s Providing transparency in the weight assigned to various factors in
regulatory decisions.
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Promoting adherence to best practices in conducting the technical analysis
used to inform decisions.

A link to the memo is available r:ars on EPA’s website.

-

B

Myron Ebell

Director, Center for Energy and Environment
Competttive Enterprise Institute

1310 1 Street, N W., Seventh Floor
Washington, 1 20005, USA

Tel direct: (202) 331-2256

Tel mobie: (202) 320-6085

Femal: Myron Ebelltioatore

"k i e d At ]
Stop continental drifil
; ,
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Message

From: Myron Ebell [Myron.Ebell@cei.org]

Sent: 5/21/2019 8:49:05 PM

To: Myron Ebell [Myron.Ebell@cei.org]

Subject: Cooler Heads Coalition alert: EPA directive to re-write cost-benefit analysis rules

Here’s the Bloomberg story. Below that I have pasted CEI’s statement, which is just
going out now. Please support Wheeler’s action. The *viros are going to react strongly,
as you can see already in the quotes from the Bloomberg story.

EPA Plans to Rewrite Costs and Benefits of Anti-Pollution Rules
Bloomberg

Jennifer A. Dlouhy

May 21, 2019

https://lwww.bgov.com/core/news/#l/articles/PRVC3BEKLVRE

The Trump administration is planning to write new rules for how it weighs the human costs and
benefits of environmental regulations, a move that could make it harder for future presidents to stiffen
limits on pollution and combat climate change.

EPA Administrator Andrew Wheeler directed top agency officials to develop the changes, casting
them as necessary to eliminate inconsistencies in assessing regulations. Environmentalists say the
agency is altering its math to shrink estimates of how many lives are saved by rules governing clean
air, chemicals and water contamination.

“‘Benefits and costs have historically been treated differently” depending on the Environmental
Protection Agency office and underlying laws at play, Wheeler said in a May 13 memo obtained by
Bloomberg News. In some cases, “the agency underestimated costs, overestimated benefits or
evaluated benefits and costs inconsistently.”

Wheeler's May 13 memo does not lay out specific changes, other than prescribing the use of “sound
economic and scientific principles.”

The formal rulemaking initiative builds on other efforts by President Donald Trump’s EPA to discount
the health benefits of environmental regulations and limit what scientific research that can be used to
justify them. Because it would take the form of federal rulemaking that could be finished during
Trump’s first term the changes could bind future administrations until they could be rewritten.

The efforts are part of a “systematic” effort to downplay how much clean air rules help save lives,

said John Walke, clean air director at the Natural Resources Defense Council. The administration has
repeatedly sought to “deny that there are benefits, lives saved and monetizable benefits from
reducing deaths below air quality standards.”

environmental regulations, say the agency has too often given short shrift to the potential price of
some mandates and relied on inflated estimates of spared premature deaths and hospital visits to
justify what they regard as burdensome rules.
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The EPA has already proposead ignoring broad benefits that spring from limiting power plant
emissions of mercury, including ancillary reductions in airborne particle pollution -- and associated
heart and lung disease -- that isn’t directly targeted by the mandates. The EPA’s science advisers on

benefits. And agency officials have signaled disregarding further health benefits tied to paring the
amount of fine particulate matter in the air below an existing EPA standard of 12 micrograms per
cubic meter.

The EPA is also working to finalize a rule limiting scientific data and studies that could be used to
guide regulations, after proposing limits that would bar reliance on research that can’t be reproduced
or where the underlying data are not public. Public health experts say the proposed measure would
rule out long-term epidemiological and public health studies, including the Harvard “six cities” study
that linked dirty air to shorter lives -- and underpins EPA anti-pollution mandates.

The Trump administration has been trying “to inaugurate a new way of looking at benefits,” former
EPA Acting Administrator for Air Quality Janet McCabe said at a House hearing on mercury
regulation Tuesday.

Wheeler's May 13 memo told assistant EPA administrators to develop reforms to benefit-cost
analysis that ensure consistent use of key terms in federal law, such as what is “practical,”
“appropriate,” “reasonable” and “feasible” -- frequent benchmarks for mandates on pollution-
controlling technology. Wheeler said the first of these rules should come from EPA’s Office of Air and
Radiation, which is tasked with implementing standards on ozone, limits on particulate matter and
curbs on power plant emissions.

The agency also will update its internal guidelines for analyzing the economics of regulations,
including new counsel on what methodologies, assumptions and models should be used to vet rules.

Federal agencies undertake formal analyses of regulations to assess the potential compliance costs
for businesses and consumers, as well as the financial value of their benefits, whether reducing
asthma attacks or electric power demand. In a 2017 executive order, Trump directed his agencies to
identify regulations that “impose costs that exceed benefits.”

“With these improvements to our regulatory decisionmaking, the EPA is taking another step to
provide the public with a more open federal government and more effective environmental and public
health protection,” Wheeler said.

CEI Applauds EPA Directive to Improve Cost-Benefit Analysis of Environmental
Regulations

According to a report by Bloomberg News, Environmental Protection Agency (EPA)
Administrator Andrew Wheeler directed EPA leadership to write new rules for how it weighs
the costs and benefits of environmental regulations. In a memo, Administrator Wheeler instructs
staff to use “sound economic and scientific principles” when rewriting the rules.

Director of CEI’s Center for Energy and Environment Y vron Ebell said:

“Administrator Wheeler’s directive to improve the ways cost-benefit analysis is used to
formulate pollution rules 1s a most welcome initiative. EPA over the years has twisted their
analysis of costs and benefits to justify rules that in reality cost far more than any direct
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benefits. Finding huge ancillary or collateral benefits to offset enormous costs of Clean Air Act
rules that have miniscule direct benefits has been an especially objectionable misuse of cost-
benefit analysis. We hope that Administrator Wheeler’s directive will result in new rules that at
least curb the worst abuses.”

Myron Ebell

Director, Center for Enerev and Environment
Competttive Enterprise Institute

1310 L Street, renth Floor
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American
Forest & Paper
Association AMERICAN WOOD COUNCHL

August 13, 2018

EPA Docket Center
Docket ID No. EPA-HQ-0A-2018-0107
RIN 2010-AA12

Re: Comments on EPA Advance Notice of Proposed Rulemaking, “Increasing
Consistency and Transparency on Considering Costs and Benefits in the
Rulemaking Process,” 83 Fed. Reg. 27,524 (June 13, 2018).

Dear Sir or Madam:

We are writing to offer comments of the American Forest & Paper Association (AF&PA)
and the American Wood Council (AWC) on an Advance Notice of Proposed Rulemaking
(ANPRM), published June 13, 2018 (83 Fed. Reg. 27,524), which seeks comment on
whether and how the U.S. Environmental Protection Agency (EPA) should provide a
consistent and transparent interpretation relating to the consideration of weighing costs
and benefits in making regulatory decisions. EPA also solicits comment on whether and
how these regulations also should prescribe specific analytic approaches to quantifying
the costs and benefits of EPA regulations.

l. Introduction

The American Forest & Paper Association (AF&PA) serves to advance a sustainable
U.S. pulp, paper, packaging, tissue and wood products manufacturing industry through
fact-based public policy and marketplace advocacy. AF&PA member companies make
products essential for everyday life from renewable and recyclable resources and are
committed to continuous improvement through the industry’s sustainability initiative -
Befter Practices, Belter Planet 2020. The forest products industry accounts for
approximately 4 percent of the total U.S. manufacturing GDP, manufactures over $200
billion in products annually, and employs approximately 900,000 men and women. The
industry meets a payroll of approximately $50 billion annually and is among the top 10
manufacturing sector employers in 47 states.

The American Wood Council (AWC) is the voice of North American wood products
manufacturing, an industry that provides approximately 400,000 men and women in the
United States with family-wage jobs. AWC represents 86 percent of the structural wood
products industry, and AWC members make products that are essential to everyday life
from a renewable resource that absorbs and sequesters carbon. Staff experts develop
state-of-the-art engineering data, technology, and standards for wood products to

1
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assure their safe and efficient design, as well as provide information on wood design,
green building, and environmental regulations. AWC also advocates for balanced
government policies that affect wood products. AF&PA and AWC work together to
advance policies on issues of mutual concern, including regulatory reform.

While all regulatory agencies could benefit from more rigorous benefit-cost analysis and
implementation of their regulatory statutes, the issue is particularly important for EPA,
given its powerful impact generally on regulatory policy and specifically on
manufacturing and AF&PA and AWC members. Over the last decade, EPA regulations
have accounted for 70 percent of all monetized regulatory costs from executive
agencies and an estimated 80 percent of all monetized regulatory benefits.! Moreover,
manufacturing is one of the most heavily regulated sectors in the U.S. economy. Since
1981, manufacturers have been subject to over 2,200 different regulations, and almost
half were from EPA 2

Accordingly, AF&PA and AWC support EPA’s efforts to be more consistent, rigorous
and transparent in its use of benefit-cost analysis to ensure regulations are cost-
effective and do more good than harm.

L. Consistent with longstanding presidential orders and recent Supreme
Court precedent, EPA should reinterpret its regulatory statutes to
implement them through a benefit-cost balancing standard, unless
prohibited by statute.

A. Background

Over time, a remarkable consensus has developed to promote the use of benefit-cost
analysis® in regulatory decision making. There is a striking similarity among the
principles for benefit-cost balancing and centralized review of regulation required by
every president for over 37 years.* As the Clinton Administration explained in the Office

1 See Office of Management and Budget, Draft 2017 Report to Congress on the Costs and Benefits of Federal
Regulations and Agency Compliance with the Unfunded Mandates Reform Act (Feb. 23, 2018}, at p. 12.

2 See Paul Bernstein et al., Macroeconomic Impacts of Federal Regulation of the Manufacturing Sector, NERA
Economic Consulting & Manufacturing Alliance for Productivity and Innovation (2012).

3 The term “benefit-cost analysis” can be used interchangeably with “cost-benefit analysis.”

*n 1981, President Ronald Reagan issued Executive Order 12291, establishing general requirements that, “to the
extent permitted by law: (1) “[rlegulatory action shall not be undertaken unless the potential benefits to society
for the regulation outweigh the potential costs to society,” and (2) “[rlegulatory objectives shall be chosen to
maximize the net benefits to society” (Emphasis added). Similarly, President Clinton’s E.O. 12866, issued in 1993
and still in effect, requires that agencies, to the extent permitted by law: (1) “propose or adopt a regulation only
upon a reasoned determination that the benefits of the intended regulation justify its costs,” and (2) “in choosing
among alternative regulatory approaches, . . . select those approaches that maximize net benefits (including
potential economic, environmental, public health and safety, and other advantages; distributive effects; and

2
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of Management and Budget's (OMB’s) first Report to Congress on the Costs and
Benefits of Federal Regulation (Sept. 30, 1997):

‘[R]legulations (like other instruments of government policy) have enormous
potential for both good and harm. Well-chosen and carefully crafted regulations
can protect consumers from dangerous products and ensure they have
information to make informed choices. Such regulations can limit pollution,
increase worker safety, discourage unfair business practices, and contribute in
many other ways to a safer, healthier, more productive and more equitable
society. Excessive or poorly designed regulations, by contrast, can cause
confusion and delay, give rise to unreasonable compliance costs in the form of
capital investments, labor and on-going paperwork, retard innovation, reduce
productivity, and accidentally distort private incentives.

The only way we know how to distinguish between regulations that do good and
those that cause harm is through careful assessment and evaluation of their
benefits and costs. Such analysis can also often be used to redesign harmful
regulations so they produce more good than harm and redesign good
regulations so they produce even more net benefits.” (p. 10)

While this consensus is laudatory, more work needs to be done. The presidential orders
directing agencies to implement regulatory statutes through benefit-cost balancing have
been less effective than intended for many reasons,® including the severe and chronic

under-funding of OMB’s Office of Information and Regulatory Affairs (OIRA).® But one of

equity) unless a statute requires another regulatory approach” (Emphasis added). President Obama’s E.O. 13563,
issued in 2011 and still in effect, reaffirms the Clinton order and more strongly embraces quantitative benefit-cost
balancing, adding a new principle promoting guantitative benefit-cost analysis and risk assessment: “In applying
these principles, each agency is directed to use the best available techniques to quantify anticipated present and
future benefits and costs as accurately as possible.”

5 See John D. Graham and Paul R. Noe, “Beyond Process Excellence: Enhancing Societal Well-Being,” in Achieving
Regulatory Excellence, Brookings Institution Press (2016} (discussing the institutional impediments in the Executive
Branch to ensuring that regulations do more good than harm -- such as bureaucratic turf battles among the
agencies, failure to utilize both internal and external expertise, bias, the mismatch between the vast volume of
regulation and OIRA’s shrinking resources, the large volume of “stealth regulation” not submitted for OIRA review,
lack of support for OIRA by varying administrations or leaders, and lack of judicial review for benefit-cost balancing
— as well as the political impediments).

5 When OIRA was created in fiscal year 1981, it had a full-time equivalent (FTE} ceiling of about 97 staff; by fiscal
year (FY) 2016, OIRA had about 47 staff. See Susan Dudley & Melinda Warren, G.W. Regulatory Studies Center and
Washington University in St. Louis, “Regulators’ Budget from Eisenhower to Obama: An Analysis of the U.S. Budget
for Fiscal Years 1960 through 20177 (May 2016), at p. 20 {Table A-3). In contrast, the agency staff dedicated to
writing, administering and enforcing regulations rose from 146,000 in FY1980 to over 278,00 in FY2016. As OIRA’s
budget was reduced from about $14 million in 1981 to $8 million in FY2016 in constant 2009 dollars, the agencies’
budgets increased from about $16.4 billion in FY1980 to over $61 billion in FY2016 in constant 2009 dollars. At the
same time, OIRA’s statutory responsibilities have grown through a wide variety of requirements, including: the
Small Business Regulatory Enforcement Fairness Act, the E-Government Act, the Unfunded Mandates Reform Act,
the Congressional Review Act, the Information Quality Act, the Regulatory Right-to-Know Act, the Small Business
Paperwork Relief Act, and a variety of appropriations riders. See Comment Letter on Federal Regulatory Review

3
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the greatest yet most readily addressable impediments to the cost-benefit state is that
regulatory agencies such as EPA too often have interpreted their statutes to limit
their ability to fully engage in benefit-cost balancing.” In other words, agencies
sometimes have interpreted their regulatory statutes in ways that are inconsistent with
the presidential orders and the requirement to regulate only if the benefits justify the
costs, sometimes relying on selected pieces of legislative history in ways that limit their
interpretations of the statutory text.

Most statutes neither explicitly mandate nor prohibit benefit-cost balancing. The
challenge has been what agencies such as EPA should do when implementing the
large majority of regulatory statutes that are silent or ambiguous on cost-benefit
balancing.

B. Supreme Court precedent makes clear that EPA has broad discretion to
balance benefits and costs in implementing its regulatory statutes, and
failing to do so could be subject to an arbitrariness challenge.

Most regulatory provisions in environmental statutes neither explicitly require nor
prohibit benefit-cost analysis, but rather are silent or ambiguous to varying degrees.
Recent case law, particularly from the Supreme Court, has made clear that EPA has
broad discretion to interpret its statutes to allow benefit-cost balancing, unless
prohibited by statute. See Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208 (2009) (“it is
eminently reasonable to conclude that [the statutory provision’s] silence is meant to
convey nothing more than a refusal to tie the agency’s hands as to whether cost-benefit
analysis should be used, and if so to what degree.”) Indeed, the Supreme Court has
further clarified that, if EPA fails to consider cost in determining whether to regulate, it is
vulnerable to an arbitrariness challenge. See Michigan v. EPA (2015), 135 S. Ct. 2699
(2015) (EPA was arbitrary and capricious for failing to consider cost in determining that
regulation was “appropriate and necessary”). In Michigan, all nine justices agree that,
unless the statute states otherwise, EPA must consider cost at some stage of the
regulatory process.

In light of Riverkeeper and Michigan, EPA’s statutory provisions are subject to
reexamination and potential reinterpretation to more fully accommodate benefit-cost
balancing. This would include statutes that: (1) are silent or ambiguous on the
consideration of costs,” (2) authorize consideration of costs and/or contain one or
more broad omnibus factors, such as anything the Administrator considers
‘reasonable,” “appropriate,” “necessary,” “feasible,” etc., but do not explicitly require

from Paul R. Noe, American Forest & Paper Association, to OMB’s Office of Information and Regulatory Affairs
(March 16, 2009).

7 Statement of Paul R. Noe, Vice President, Public Policy, American Forest & Paper Association, American Wood
Council, before the House Committee on Oversight and Government Reform, “Shining Light on the Federal
Regulatory Process” (March 14, 2018); see also, John D. Graham and Paul R. Noe, “A Paradigm Shift in the Cost-
Benefit State,” University of Pennsylvania Law School RegBlog (April 26, 2016).
hitps:/fwwwregblop.orgf2016/04/26/araham-noe-shift-in-the-cost-benafit-state/
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benefit-cost balancing, and (3) authorize benefit-cost balancing but are ambiguous
on the extent or rigor of the benefit-cost balancing that may be done.

. EPA should adopt an implementing regulation to ensure its regulatory
statutes are implemented in a way that enhances societal well-being.

To ensure consistency, transparency and substantive excellence in how it implements
its regulatory statutes, EPA should develop binding requirements to enhance societal
well-being. EPA can do so by promulgating an implementing regulation through a
legislative rulemaking process with public notice and comment.

In this implementing regulation, EPA first should include a general provision requiring its
regulatory statutes to be implemented under a “benefits justify costs” standard to ensure
regulations do more good than harm. Second, this general provision should be
supplemented by specific provisions as necessary to address specific statutory
provisions that may not fully accommodate the general provision.

EPA clearly has the authority to issue a regulation specifying how the Agency will
address costs and benefits in the development and promulgation of regulations under
its various statutory authorities. Some statutes contain provisions explicitly authorizing
regulations necessary to carrying out EPA’s functions under the statute, such as Clean
Air Act § 301(a)(1) and Clean Water Act § 501(a). But even in the absence of such
specific provisions, the Agency has inherent authority under principles of administrative
law. See, e.g., Citizens to Save Spencer Cty. v. EPA, 600 F.2d 844, 873-74 (D.C. Cir.
1979) (upholding EPA regulations providing for a transition between new and modified
sources subject to PSD review under the original PSD program and those covered
under CAA section 165 as provided in the Clean Air Act Amendments of 1977). As the
Supreme Court explained in Morton v. Ruiz, 415 U.S. 199, 231 (1974): “The power of
an administrative agency to administer a congressionally created and funded program
necessarily requires the formulation of policy and the making of rules to fill any gap left,
implicitly or explicitly, by Congress.” Although this does not mean that an agency can,
by regulation, “modify unambiguous requirements imposed by a federal statute,” Utility
Air Regulatory Group v. EPA, 134 S. Ct. 2427, 2446 (2014), in this case, as explained in
these comments, the relevant statutory mandates virtually all lack an unambiguous
requirement for EPA to promulgate a rule whose societal costs exceed its societal
benefits.

AF&PA and AWC encourage EPA to promulgate a single regulation establishing
consistent policies, procedures, and considerations for addressing costs and benefits of
EPA rules. The same factors logically can and should be applied across statutes, and
any differences needed to reflect differences in statutory authority could be addressed
in subsections of a single regulation. This is the approach EPA took, for example, when
it adopted the Consolidated Permit Regulations, 45 Fed. Reg. 33,287 (May 19, 1980).
There, EPA recognized that permitting under five programs involving four statutes
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(CAA, CWA, RCRA, and SDWA) would benefit from clear and consistent procedural
rules, based on the same administrative record. See NRDC v EPA, 673 F.2d 392, 395-
96, 399 (D.C. Cir. 1982). EPA took a similar approach to procedures for assessing
administrative penalties and revoking or suspending permits under 10 statutes it
implements, 40 C.F.R. pt. 22. There, as in the Consolidated Permit Regulations, EPA
recognized the efficiency and clarity resulting from setting forth general rules applicable
to such enforcement proceedings, with any differences required by individual statutes
set out in supplemental rules. See 40 C.F.R. § 22.1(b); 45 Fed. Reg. 24,360 (April 9,
1980). For similar reasons, EPA subsequently decided to consolidate the procedural
rules for penalties where an adjudicatory hearing is required under the Administrative
Procedure Act with those where penalty proceedings are not subject to the APA. See
63 Fed. Reg. 9464-65 (Feb. 25, 1998). EPA took the same approach as well in issuing
a single regulation governing judicial review under EPA-administered statutes, 40
C.F.R. pt. 23. EPA also saw the merit in a single set of requirements for providing for
public participation in the development of policies and issuance of permits under the
CWA, RCRA, and the SDWA, 40 C.F.R. pt. 25.

These same considerations support EPA setting out in a single regulation how it will
address costs and benefits when issuing substantive rules. Issuing a single regulation
would also help improve the likelihood that questions concerning those procedures
would be resolved in a single consolidated proceeding for judicial review, rather than in
multiple, potentially conflicting opinions. See NRDC v EPA, 673 F .2d at 399; see also
NRDC v. EPA, 673 F.2d 400 (D.C. Cir. 1982).

V. EPA should enhance the rigor with which it analyzes and quantifies the
benefits and costs of its regulations.

While EPA’s notice does not reopen the robust existing guidance that it follows in
conducting regulatory impact analyses, such as OMB’s Circular A-4 8 it does request
comment on specific analytic approaches on quantifying costs and benefits.®

Consistent with E.O. 12866 and OMB Circular A-4, before EPA proceeds to consider
the costs and benefits of various approaches, it should identify a compelling need for
regulation, such as the material failure of private markets. In consultation with OMB,
EPA also should consider taking steps that would increase the consistency, rigor and
transparency of its regulatory impact analyses. For example, EPA should consider
adopting uniform definitions of “cost,” “benefit,” and “weight of the scientific evidence’
Consistent with Circular A-4, the concept of cost should encompass opportunity costs.
Regarding ancillary benefits (i.e., co-benefits), where they are particularly significant,
EPA should carefully consider whether alternative regulatory approaches would be

3

883 FR at 27,525.
983 FR 27,524,
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more efficient at providing those benefits. EPA also should be transparent about any
significant scientific uncertainty and avoid double-counting the same benefits (including
ancillary benefits) in multiple rules. Moreover, in estimating the risk reduction benefits of
its regulations, EPA should adopt a plausible probabilistic risk assessment approach
using the best available information, not unrealistic deterministic approaches that
involve compounded conservatism that does not result in plausible risk estimates.

In its regulatory impact analyses, EPA also should transparently consider plausible
alternatives; use a reasonable baseline; estimate marginal benefits and costs; present
objective and unbiased “expected values,” as well as ranges of costs and benefits, plus
sensitivity analysis that shows the effects of key assumptions, data and models; use
transparent and objective inputs and present alternative models and assumptions; be
transparent and consistent in how benefits and costs are distributed; and present costs
and benefits in a symmetrical way (e.g. baseline, time frame, discount rate).'° Finally,
EPA should require both in its regulatory impact analyses and in the preambles to its
proposed and final regulations a standardized summary of the results of its benefit-cost
analysis, including a range and expected estimate of the costs and benefits, the key
assumptions and uncertainties, the sensitivity of the results to key assumptions, data
and models, and the key limitations of the analysis.

V. Conclusion

EPA’s notice opens for discussion a promising opportunity to increase the consistency,
transparency, and substantive excellence of how it interprets and implements its
regulatory statutes, consistent with the longstanding presidential orders, to ensure that
its regulations do more good than harm. EPA should take an historic step to enhance
societal well-being by promulgating implementing regulations to guide the
reexamination of its statutory interpretations in light of Riverkeeper and Michigan, and --
unless prohibited by statute -- implement its regulatory statutes through benefit-cost
balancing. As the Supreme Court has concluded, it is “eminently reasonable” to ensure
that regulations do more good than harm. "

16 suysan E. Dudley, The George Washington University Regulatory Studies Center, “Public Interest Comment on the
Environmental Protection Agency’s Advanced Notice of Proposed Rulemaking, ‘Increasing Consistency and
Transparency in Considering Costs and Benefits in the Rulemaking Process’” {July 16, 2018) (reviewing “Consumer’s
Guide to Regulatory Impact Analysis: Ten Tips for Being an Informed Policymaker”).

1 Riverkeeper, 129 S. Ct. at 1508.
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Thank you for your consideration of these comments. If you have any questions, please
contact me at payl nos@afandpa org or (202) 463-2700.

Sincerely,

Paul R. Noe
Vice President for Public Policy
American Forest & Paper Association

American Wood Council
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Crossing the Regulatory Divide to Enhance
Societal Well-Being

Paul R. Noe

Requiring EPA cost-benefit analysis could ensure that regulations do more good than harm.

The U.S. Environmental Protection Agency (EPA) recently has taken a historic step to advance
the “cost-benefit state,” the paradigm in which “government regulation is increasingly assessed
by asking whether the benefits of regulation justify the costs of regulation.”

EPA issued an advance notice of proposed rulemaking soliciting public comment on whether and
how EPA should create rules for weighing costs and benefits when implementing statutes. EPA

This advance notice raises many interesting issues—but most importantly, it could lead to
fundamental and beneficial change that is long overdue.

Although every President since Ronald Reagan has required by executive order that executive
agencies perform cost-benefit analysis for major rules and only regulate if the benefits justify the
costs, the agencies all too often construe statutes in a way that precludes full compliance with
these directives. In a garden-variety case, an agency interprets a legislative provision that is silent
or ambiguous on the role of cost-benefit analysis—perhaps with analysis of some legislative
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history to support the agency’s preferred interpretation of the text—to establish a decision
standard inconsistent or in conflict with the presidential order requiring cost-benefit balancing.

Yet the actual statutory text does not prohibit cost-benefit balancing. And, of course, none of the
legislative history satisfied the constitutional requirements for becoming law, and thus neither
requires nor authorizes violating the presidential directive. This dubious approach to statutory
interpretation remains one of the greatest yet most readily addressable impediments to the cost-
benefit state.

The scope of EPA’s discretion to balance benefits and costs under ambiguous statutes is critical
because most environmental statutes, like other regulatory statutes, are silent or ambiguous on
cost-benefit analysis. Moreover, alternatives to cost-benefit analysis, such as feasibility analysis,
are inferior tools for enhancing societal well-being. Feasibility analysis involves regulating any
shows that feasibility analysis lacks a normative justification, can just as easily lead to under-
regulation as to over-regulation, and should have no place in government regulation. This
evidence highlights the need to reduce impediments to the cost-benefit state.

When I served at the Office of Information and Regulatory Affairs (OIRA) in the White House
Office of Management and Budget, I had the opportunity to work on new regulations under a
section of the Clean Water Act. The section is silent on cost-benefit balancing and instructs that
the standard for cooling water intake structures should “reflect the best technology available for
minimizing adverse environmental impact.” With the enthusiastic encouragement of OIRA, EPA

of Appeals for the Second Circuit.

Fortunately, in Lunrergy Corp. v. Riverkeeper, Justices Antonin Scalia and Stephen Breyer joined
in a 6-3 reversal that made quite clear EPA’s broad discretion to interpret statutes that are silent

The Court noted that the “best” technology could be the most efficient and described as
“eminently reasonable” the conclusion that the statutory “silence is meant to convey nothing
more than a refusal to tie the agency’s hands as to whether cost-benefit analysis should be used,
and if so to what degree.”

Although Entergy did not mandate that agencies use cost-benefit analysis to implement
ambiguous statutes, it raised the ante for those that evade it. Since the Entergy Court clarified the
broad discretion of agencies to employ cost-benefit balancing, under basic principles of
administrative law, if an agency eschews this balancing, the agency must provide a “reasoned
explanation” for the decision to regulate in a manner that could do more harm than good, or
provide a reasoned explanation for the agency’s indifference to that outcome. Absent a reasoned
explanation, the agency’s rule could be overturned as arbitrary and capricious.

The U.S. Supreme Court later made the arbitrary and capricious standard quite clear in Michigan

deeming a regulation “appropriate and necessary.” The Court also unanimously supported the
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principle that EPA must consider cost at some stage in the regulatory process, unless prohibited
by statute.

Thus, after Entergy and Michigan, it is clear that EPA can reinterpret its regulatory statutes and
require full cost-benefit balancing, not just feasibility analysis, to set regulatory standards—
unless prohibited by law.

Although the requirement to balance benefits and costs has stood for nearly four decades, it has
been an executive branch monopoly. The general requirement to conduct the cost-benefit
analysis and to do more good than harm has only been requested by presidential orders and only
overseen by OIRA. Having worked at OIRA, I strongly support the system for presidential
review of rules and its essential role in improving their quality, efficiency, and accountability.

I also believe, however, that the status quo is insufficient for many reasons. These reasons
include the institutional limitations of the agencies and OIRA—such as bureaucratic turf battles,
failure to use both internal and external expertise, bias, and the mismatch between the vast
volume of regulation and OIRA’s shrinking resources. Political dysfunctions—such as
inconsistent support for OIRA by varying administrations, interest group rent-seeking, and
presidential electoral politics—also limit the effectiveness of the status quo. As only one branch
of government owns the process—and the cost-benefit directive can be treated more as a request
than a binding requirement—regulatory reviews may simply conclude with self-praise.

Although the courts have been evolving toward the cost-benefit state in Supreme Court cases
such as Entergy and Michigan as well as in lower court decisions such as Business Roundtable v.
SEC and Cooling Water Intake Structure Coalition v. .PA4, the progress has been slow and
tentative. Moreover, the cost-benefit executive orders have expressly precluded judicial review.
If EPA issues its own regulations requiring cost-benefit balancing for implementing its
regulatory statutes, the courts could ensure compliance with those provisions. This would further
EPA’s goals of increasing the consistency and transparency of how it interprets and implements
its statutes.

Reasonable minds can agree that the goal of regulation is to enhance, not undermine, societal
well-being. Doing more good than harm is not only common sense and the essence of rational
decision making—it also could bridge the partisan divide.

Paul R Noe is vice president for public policy at the American Forest & Paper Association, and
he served as counselor to the Administrator of the Office of Information and Regulatory Affairs
in the White House Olffice of Management and Budget.

The views expressed in this essay are Mr. Noe s own and do not represent the views of the American Forest & Paper
Association or its members.

This essay is part of a series, entitled Consistency and Transparency in Environmental Cost-Benefit Analysis.
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Message

From: Noe, Paul [Paul_Noe@afandpa.org]
Sent: 3/20/2018 1:59:22 PM

To: Bolen, Brittany [bolen.brittany@epa.gov]
Subject: Testimony on Regulatory Transparency

Attachments: Testimony Regulatory Transparency NOE House COGR (031418.pdf

Flag: Follow up

Brittany: FYI, attached is my testimony from last week’s hearing on regulatory
transparency before the House Committee on Oversight and Government Reform. See
Section I, p. 11.

Paul
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AMERICANWOOD COUNCIL

Statement of Paul R. Noe
Vice President, Public Policy
American Forest & Paper Association
American Wood Council

Before

House Committee on Oversight and Government Reform
“Shining Light on the Federal Regulatory Process”
March 14, 2018

Chairman Gowdy, Ranking Member Cummings, and Members of the Committee, my
name is Paul Noe, and | am the Vice President for Public Policy for the American Forest
& Paper Association and the American Wood Council. Thank you for the honor to testify
before you on regulatory transparency. This is a fundamentally important issue that
goes to the heart of our governmental system -- due process, fundamental fairness and
accountability, and we applaud the Committee for doing the hard work of addressing it.

| have been involved in regulatory policy in Washington for over 32 years, including the
privilege of having served as counsel to Chairmen Fred Thompson, Ted Stevens and
Bill Roth on the Senate Governmental Affairs Committee, and as a drafter of agency
good guidance practices when | served as Counselor to Administrator John Graham at
the Office of Information and Regulatory Affairs (OIRA) in the White House Office of
Management and Budget (OMB). My experience working for the heavily regulated forest
products industry for the last nine years further reinforces my appreciation of the
importance of transparency and accountability in our regulatory process. Today, | would
like to focus on a handful of specific agency problems and offer some solutions
regarding the need for: (1) better compliance with good guidance practices;

(2) stronger compliance with presidential orders on benefit-cost analysis, such as
Executive Order 12866, by interpreting regulatory statutes to allow for balancing the
benefits and costs of regulations to maximize societal well-being; (3) greater
transparency about the key information supporting regulatory decisions; and (4) better
compliance with the Congressional Review Act.

The American Forest & Paper Association (AF&PA) serves to advance a sustainable
U.S. pulp, paper, packaging, tissue and wood products manufacturing industry through
fact-based public policy and marketplace advocacy. AF&PA member companies make
products essential for everyday life from renewable and recyclable resources and are

1
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committed to continuous improvement through the industry’s sustainability initiative -
Better Praclices, Betler Plangt 2020. The forest products industry accounts for
approximately 4 percent of the total U.S. manufacturing GDP, manufactures over $200
billion in products annually, and employs approximately 900,000 men and women. The
industry meets a payroll of approximately $50 billion annually and is among the top 10
manufacturing sector employers in 47 states.

The American Wood Council (AWC) is the voice of North American wood products
manufacturing, representing over 75 percent of an industry that provides approximately
400,000 men and women in the United States with family-wage jobs. AWC members
make products that are essential to everyday life from a renewable resource that
absorbs and sequesters carbon. Staff experts develop state-of-the-art engineering data,
technology, and standards for wood products to assure their safe and efficient design,
as well as provide information on wood design, green building, and environmental
regulations. AWC also advocates for balanced government policies that affect wood
products. AF&PA and AWC work together to advance policies of issues of mutual
concern, including regulatory reform.

l. The Need for Better Good Guidance Practices.

The forest products industry has seen both sides of the coin on agency guidance. In
some instances, questions of implementation can be appropriately, effectively and
efficiently resolved through guidance. In others, the use of agency guidance may lack
appropriate transparency and due process, even to the point of inappropriately and
unlawfully substituting for regulation. Accordingly, AF&PA and AWC support legislative
and administrative efforts that ensure transparency, due process and effective
management for significant agency guidance.

A. Background'

President Reagan’s Executive Order 12291, which firmly established OMB review of
rules, was quite broad in scope and applied to virtually all “rules” -- including both
regulations (legally binding legislative rules) and agency guidance (non-binding
interpretive rules and policy statements). When President Clinton replaced the Reagan
Order in 1993 with Executive Order 12866, it honed in on “significant” regulatory
actions. Given the vastness of federal regulatory activity, and the limited resources of
OIRA, it was eminently sensible to try to sort the significant agency activity from the
insignificant. The problem is that while the Clinton Order applied to significant
regulations, it neglected guidance documents — covering only rules that “the agency
intends to have the force and effect of law.” But there is no doubt that guidance
documents can be quite significant. In fact, agencies issue over 3400 regulations

1 See John D. Graham and Paul R. Noe, “Due Process and Management for Guidance Documents: Good
Governance Long Overdue,” 1 Yale J. on Reg. 103 (2008).

2
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annually, but the volume of guidance documents is orders of magnitude larger,? and
nobody actually knows how many there are.

Starting in 2002, as part of its obligation to provide recommendations for reform under
the “Regulatory Right-to-Know Act,” OIRA requested public comment on problematic
agency guidance and regulations, and received public nominations of 49 problematic
guidance documents in need of reform.3 OIRA received further public comments on
problematic guidance in response to its request for public comment on its draft Report
to Congress on the Costs and Benefits of Federal Regulation in 2004 and 2005 and on
the proposed Bulletin.® The public response was striking — hundreds of comments from
a wide array of groups raised concerns — small businesses, farmers, state and local
governments, homebuilders, colleges and universities, large businesses, hospitals,
trade associations, funeral directors, public interest groups, think tanks, bird watchers,
and others. A cursory review of the Preamble to the OMB Bulletin, the comments that
OMB received and posted on its website, and the scholarly literature® provide many
examples.

Although guidance documents may not properly carry the force of law, they are a key
component of regulatory programs. As the scope and complexity of regulatory programs
has grown, agencies increasingly have relied on guidance documents to provide
direction to their staff and to the public. That generally is to the good, and | want to
clearly acknowledge that agency guidance often is both very important and very helpful
to the regulated community and others. As OMB stated:

2 See, e.g., Peter L. Strauss, The Rulemaking Continuum, 41 Duke L.J. 1463, 1469 (1992) (noting that the formally
adopted rules of the Federal Aviation Administration are two inches thick, but the corresponding guidance
materials, over forty feet; Part 50 of the Nuclear Regulatory Commission's regulations on nuclear plant safety, in
loose-leaf edition, is 3/16 of an inch, but the supplemental technical guidance is 9 3/4 inches; and the formally
adopted regulations of the IRS occupy one foot of shelf space, but Revenue rulings and similar publications, about
twenty feet); see also H. Comm. on Gov't. Reform, “Non-Binding Legal Effect of Agency Guidance Documents,” H.R.
Rep. No. 106-1009 (2000} (noting that between March 1996 through 1999, NHTSA had issued 1225 guidance
documents, EPA 2653, and OSHA 1641).

3 OMB, Key to Public Comments, hitps:/Swww whitehouse goviombfinfores key comments (last visited June 24,
2016); see also, OMB, Stimulating Smarter Regulation: 2002 Report to Congress on the Costs and Benefits of
Regulations and Unfunded Mandates on State, Local and Tribal Entities, at pp. 75-85

mttoswww whitehouse gov/sites/default flesfomb/lassets/omb/infores /2002 report to congress.pdf (last
visited June 24, 2016).

* OMB, Peer Review and Public Comments on the 2005 Droft Report to Congress on the Costs and Benefits of
Federal Regulations and Unfunded Mandates on State, Local, and Tribal Entities,

hiins/Swww whitehouse goviomb/inforeg 2005 cbfioc himl (last visited June 24, 2016); OMB, Public Comments
on 2004 Draft Report to Congress on the Costs and Benefits of Federal Regulations and Unfunded Mandates on
State, Locol, and Tribal Entities, hittps:ffwww o whitehouse sov/omb/infores 2004 cb list 2004ch/ (last visited
June 24, 2016).

5 OMB, Comments on Proposed Bulletin on Good Guidance Practices,

hites:ffwww whitehouse goviombirespo! pood muid c-indsy/ (last visited June 24, 2016).

5 See, e.g., Robert A. Anthony, “Interpretive Rules, Policy Statements, Guidances, Manuals and the Like —Should
Federal Agencies Use Them to Bind the Public?” 41 Duke LJ. 1311 (1992); Robert A. Anthony, "Interpretive’ Rules,
‘Legisiative’ Rules and ‘Spurious’ Rules: Lifting the Smog,” 8 Admin. L.J. (Spring 1994).

3
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‘Agencies may properly provide guidance to interpret existing law through
an interpretative rule, or to clarify how they will treat or enforce a
governing legal norm through a policy statement. . . . Guidance
documents, properly used, can channel the discretion of agency
employees, increase efficiency by simplifying and expediting agency
enforcement efforts, and enhance fairness by providing the public clear
notice of the line between permissible and impermissible conduct while
ensuring equal treatment of similarly situated parties.””

Unfortunately, many concerns have been raised that agency guidance practices should
be better managed, more consistent, transparent and accountable. These concerns are
reinforced by the GAO report that Congress requested on implementation of the OMB
Bulletin by four cabinet departments.® Moreover, there is growing concern that, in some
cases, guidance documents essentially are being used in lieu of regulations -- without
observing the procedural safeguards for regulations. As the D.C. Circuit put it:

“The phenomenon we see in this case is familiar. Congress passes a broadly
worded statute. The agency follows with regulations containing broad language,
open-ended phrases, ambiguous standards and the like. Then as years pass, the
agency issues circulars or guidance or memoranda, explaining, interpreting,
defining and often expanding the commands in regulations. One guidance
document may yield another and then another and so on. Several words in a
regulation may spawn hundreds of pages of text as the agency offers more and
more detail regarding what its regulations demand of regulated entities. Law is
made, without notice and comment, without public participation, and without
publication in the Federal Register or the Code of Federal Regulations.”®

The concern about the need for better management, transparency and due process for
the development and use of guidance documents inspired OIRA to develop the OMB
Bulletin for Agency Good Guidance provisions, supplemented by a provision in
Executive Order 13422 for OMB review of agency guidance. In pertinent part, E.O.
13422 provided:

“Significant Guidance Documents

Each agency shall provide OIRA, at such times and in the manner
specified by the Administrator of OIRA, with advance notice of any
significant guidance documents. . . . Upon the request of the
Administrator, for each matter identified as, or determined by the

7 OMB, Stimulating Smarter Reguliation: 2002 Report to Congress on the Costs and Benefits of Regulations and
Unfunded Mandates on State, Local, and Tribal Entities, at p. 72

hitns/fwww o whitehowss gov/sites/defaylt/flec/omb/mssets/omb/infores /2002 report to congrass.pdf

8 U.S. Government Accountability Office, Regulatory Guidance Processes: Selected Departments Could Strengthen
Internal Control and Dissemination Practices, GAQO-15-368 (April 2015) (reviewing implementation of OMB Bulletin
for Agency Good Guidance Practices by the departments of Health and Human Services, Labor, Education and
Agriculture and finding significant deficiencies).

° Appalachian Power Co. v. EPA, 208 F.3d 1015, 1019 (D.C. Cir. 2000) (striking down emissions monitoring guidance
as requiring notice and comment through legislative rulemaking procedures).

4

ED_002989_00006620-00004



EPA-HQ-2019-7378

Administrator to be, a significant guidance document, the issuing agency
shall provide to OIRA the content of the draft guidance document, together
with a brief explanation of the need for the guidance document and how it
will meet that need. The OIRA Administrator shall notify the agency when
additional consultation will be required before the issuance of the
significant guidance document.”

Together, Executive Order 13422 and the OMB Bulletin establish the first government-
wide “rules of the road” to manage the development and use of guidance documents.
The E.O. 13422 gave clear authority to OMB to review significant agency guidance
documents, a streamlined version of how OMB reviews significant agency regulations.
The agencies, in turn, were required to give OMB advance notice of their upcoming
significant guidance documents. OMB would be responsible for ensuring that other
interested agencies in the federal family received notice, and occasionally, an
opportunity to provide input into the most important guidance documents.

The OMB Bulletin on Good Guidance Practices fit hand in glove with E.O. 13422. First,
agencies must implement written procedures for the approval of significant guidance
documents by appropriate senior officials. Agency employees should not depart from
significant guidance documents without appropriate justification and supervisory
concurrence. Second, significant guidance documents must have standard elements,
such as information identifying the document as guidance, the issuing office, the activity
and persons to whom it applies, the date of issuance, title and docket number.

Most notably, agencies are directed to avoid inappropriate mandatory language. This
provision was intended to help curb the problem of “regulation by guidance document”
criticized in the Appalachian Power decision and others. It also will obviate wasteful
litigation and increase fairness and accountability in the exercise of regulatory power.

The Bulletin also establishes public access and feedback procedures. For example,
agencies are required to maintain on their Web sites a current list of their significant
guidance documents, and to provide a means for the public to electronically submit
comments on significant guidance documents, or to request that they be created,
reconsidered or modified. Finally, the Bulletin establishes pre-adoption notice and
comment requirements for guidance documents that rise to the level of being
“‘economically” significant.

When President Obama took office, he retained the OMB Bulletin, but he rescinded
E.O. 13422. To substitute for the good guidance provisions of E.O. 13422, the OMB
Director issued a memo to restore the regulatory review process to what it had been
under Executive Order 12866 between 1993 and 2007. The memo stated: “During this
period, OIRA reviewed all significant proposed or final agency actions, including
significant policy and guidance documents. Such agency actions and documents
remain subject to OIRA’s review under Executive Order 12866.”

My understanding is that, under that approach, OIRA reviewed little guidance, and when
it did, the practice was ad hoc and disorganized. This comes as no surprise since there

5

ED_002989_00006620-00005



EPA-HQ-2019-7378

was no written authority for the practice -- and no procedures governing it. The problem
is that:

e OIRA desk officers had to already know the guidance existed, and
e They had to get permission to call in a guidance.

The shortcomings of this approach are obvious. It is impossible to review what you don’t
know exists. The review process is broken when the first time OIRA desk officers know
about an important guidance document is when they read about it in the Washington
Post. How many significant guidance documents do you think an OIRA desk officer
might not know about before it was issued? Plenty, | can assure you. And would it be
clearly unreasonable for agencies to feel that OMB had no business looking at their
draft guidance without any explicit authorization? It was no accident that the provision
for OIRA review of guidance was elevated into an Executive Order rather than simply
being added to the Bulletin.

Ignoring guidance inadvertently can undermine OMB’s authority to review regulations,
similar to how it undermines court review, as the D.C. Circuit explained in Appalachian
Power. The agency could issue broad, open-ended legislative rules that pass through
interagency review (and court review, and for that matter, Congressional review). Then
the agency could follow with guidance “expanding the commands in the regulations” to
a degree that would have raised concerns if those details had appeared in the
regulations. In fact, one might wonder how OMB’s abstention from managing and
coordinating significant guidance documents may have contributed to the growth in
“spurious rules” cases in the courts, which increasingly have criticized agencies for
iIssuing binding rules without observing the public notice and comment procedures that
Congress required in the Administrative Procedure Act. !0

B. The Precedent for Good Guidance Practices
Even before the OMB public comment process, there was a strong foundation for the

good guidance practices in E.O. 13422 and the OMB Bulletin that was rooted in the
recommendations of leading authorities that stood for decades. This foundation

18 The growth in so-called "spurious rule" court cases in the 1990s may not be a coincidence. See, e.g., Gen. Elec.
Co. v. EPA, 290 F.3d 377 (D.C. Cir. 2002) (striking down PCB risk assessment guidance as a spurious rule requiring
notice and comment}; Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir. 2000) (striking down emissions
monitoring guidance as spurious rule requiring notice and comment); U.S. Chamber of Commerce v. Dep't of
Labor, 174 F.3d 206 (D.C. Cir. 1999) (striking down OSHA Directive as a spurious rule requiring notice and
comment). See also, OMB, Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432, 3435 (Jan. 25,
2007); OMB, Key to Public Comments, hitps:{ e whitehouse.goviomb/resnsl zood puid oindex/ (last visited
lune 24, 2016).
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includes the work of many authorities — including the Executive Branch,’! Congress,'?
the courts, '3 the American Bar Association,* and legal scholars. '

First, the Administrative Conference of the United States (ACUS)'® issued
recommendations for the development and use of agency guidance documents. As far
back as the mid-1970s, for example, ACUS recognized the importance of ensuring a
notice and comment process for the most significant guidance documents. ACUS
Recommendation 76-5 states:

“‘Before an agency issues, amends or repeals an interpretive rule of general
applicability or statement of general policy which is likely to have a substantial
impact on the public, the agency normally should utilize the procedures set forth

1 Recommendations of the Administrative Conference of the United States, Agency Policy Statements, Rec. 92-2, 1
C.F.R. § 305.92-2 (1992), available at hitp:/fwww law fsueduflibraryfadmin/acus/305822 himl (stating that
agencies should not issue statements of general applicability intended to be binding without using legislative
rulemaking procedures and that agencies should afford the public a fair opportunity to challenge the legality or
wisdom of policy statements and to suggest alternative choices); Recommendations of the Administrative
Conference of the United States, Interpretive Rules of General Applicability and Statements of General Policy, Rec.
76-5, 1 C.F.R. § 305.76 (1992), available at titn: /fwww low Faueduflibrarv/admindaous /305765 himl (stating that
agencies should utilize APA notice and comment procedures for interpretive rules of general applicability or
statements of general policy likely to have a substantial impact on the public ); The Food and Drug Administration’s
Development, Issuance, and Use of Guidance Documents, 62 Fed. Reg. 8961 (Feb 27, 1997) (notice) (establishing
FDA's criginal good guidance practices); OMB, Draft Report to Congress on the Costs and Benefits of Federal
Regulations, 67 Fed. Reg. 15,014, 15,034-35 (Mar. 28, 2002) (detailing concerns over soliciting public comments on
problematic agency guidance practices and specific examples of guidance documents in need of reform).

12 see, e.g., U.S. Government Accountability Office, Regulotory Guidance Processes: Selected Departments Could
Strengthen Internal Control and Dissemination Practices, GAO-15-368 (April 2015); Congressional Review Act of
1996, 5 U.S.C. §§ 801-808 (2000) (providing fast-track procedures for Congressional resolutions of disapproval of
rules and incorporating the APA definition of "rule" to cover guidance documents); Food and Drug Administration
Modernization Act of 1997, 21 U.S.C. § 371(h) (2000) (establishing FDA good guidance practices as law);
Congressional Accountability for Regulatory Information Act, H.R. 3521, 106th Cong. § 4 (2000) (proposing to
require agencies to notify the public of the non-binding effect of guidance documents), H. Comm. on Government
Reform, Non-Binding Legal Effect of Agency Guidance Documents, H.R. Rep. No. 106-1009 {2000) (criticizing
"backdoor" regulation); Food and Drug Administration Modernization and Accountability Act of 1997, S. Rep. No.
105-43, at 26 (1997) (raising concerns about the lack of transparency and consistency in the use of guidance
documents).

18 See, e.g., supra note 10.

14 ABA, Annual Report Including Proceedings of the Fifty-Eighth Annual Meeting 57 (1993) {recommending notice
and comment for guidance documents likely to have a significant impact on the public); ABA, Recommendation on
Federal Agency Web Pages 1 (2001), hitp:/ fwww. abanctorgfadminlaw/Teders02 pdf (recommending that
agencies post on their Websites, inter alia, all important policies and interpretations).

15 see, e.g., Robert A. Anthony, “Interpretive” Rules, "Legisiative” Rules and "Spurious™ Rules: Lifting the Smog, 8
Admin. L.J. 1 {1994); Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals and the Like-
Should Federal Agencies Use Them to Bind the Public? 41 Duke L.J. 1311 (1992); see also, OMB, Finol Bulletin for
Agency Good Guidance Practices, at pp. 2-3 & n. 2, 6.

16 ACUS is a federal advisory agency charged with providing recommendations on administrative procedure issues.
ACUS has made hundreds of recommendations on administrative procedure issues, and most were adopted by
agencies or by Congress. See Florida State University College of Law, ABA Administrative Procedure Database,

v L Fau edu/librarv/admin/acus/acustoc himd (last visited June 24, 2016).
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in the Administrative Procedure Act subsections 553(b) and (c¢) .... Where there
has been no prepromulgation notice and opportunity for comment, the publication
of an interpretive rule of general applicability or a statement of general policy...
should include ... an invitation to interested persons to submit written
comments.”?’

ACUS Recommendation 92-2 later added:

“‘Agencies should not issue statements of general applicability that are intended
to impose binding substantive standards or obligations upon affected persons
without using legislative rulemaking procedures.... Policy statements of general
applicability should make clear that they are not binding.... Agencies that issue
policy statements should examine, and where necessary, change their ...
procedures ... to allow as an additional subject requests for modification or
reconsideration of such statements.”18

In 1993, the American Bar Association (ABA) reaffirmed the ACUS recommendations
on the use of informal notice and comment procedure for significant guidance
documents.’® In 2001, the ABA further recommended that agencies "explore means to
maximize the availability and searchability of existing law and policy on their websites"
and include "their governing statutes, all agency rules and regulations, and all important
policies, interpretations, and other like matters which members of the public are likely to
request."®

Moreover, Congress produced what became a model for OMB’s Good Guidance
Practices.?! In the Federal Food and Drug Administration Modernization Act of 1997,
Congress directed the FDA to issue regulations establishing good guidance practices.?
Congress was particularly concerned about public knowledge of, and access to, FDA
guidance documents; the lack of a systematic process for adopting guidance

17 Recommendations of the Administrative Conference of the United States, Interpretive Rules of General
Applicability and Statements of General Policy, Rec. 76-5, 1 C.F.R. § 305.76-5 {1992), available at

htin Awwwe Jaw Bsu edu/librery/adminfacus/305765 . himl,

18 ACUS, Agency Policy Statements, Rec. 92-2, 1 C.F.R. § 305.92-2 (1992), available at

http Swwwe Jaw Fsu edufliibrary/adminfecus/305922 himd

19 ABA, Annual Report Including Proceedings of the Fifty-Eighth Annual Meeting 57 (1993) ("[Tlhe American Bar
Association recommends that: Before an agency adopts a nonlegislative rule that is likely to have a significant
impact on the public, the agency provide an opportunity for members of the public to comment on the proposed
rule and to recommend alternative policies or interpretations, provided that it is practical to do so; when
nonlegislative rules are adopted without prior public participation, immediately following adoption, the agency
afford the public an opportunity for post-adoption comment and give notice of this opportunity.").

0 ABA, Recommendation on Federal Agency Web Pages 1 (2001), htto:/fwww. abanst orgfadminiaw/Sfederal 2 pdf.
2L As OMB stated in its Preamble (pp. 4-5), FDAMA and FDA’s implementing regulations, as well as the
recommendations of the former Administrative Conference, informed the development of the Bulletin.

2 rood and Drug Administration Modernization Act of 1997, 21 U.S.C. § 371(h) (establishing FDA good guidance
practices as law).
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documents and for allowing public input; and inconsistency in the use of guidance
documents.Z> Those same concerns apply to other agencies as well.

C. The Need for Action?

The case for Congressional action is strong. The OMB Bulletin has been in effect since
early 2007 in both Republican and Democratic administrations. Over eleven years is
more than enough time for the agencies to have fully complied with basic good
guidance practices. Yet clearly they have not, as shown by Congressional oversight,
including hearings by Senator Lankford® and others. Moreover, in 2015, the U.S.
Government Accountability Office issued a report?® on how four major departments ~
the Departments of Agriculture, Education, Health and Human Services, and Labor and
their 25 component agencies — have complied with the OMB Bulletin. The report
showed those departments and their component agencies generally had a long track
record of failing to comply with basic good government requirements of the Bulletin,
including the following:

e All components claimed they did not issue any economically significant guidance
(and thus were not required to conduct pre-adoption notice and comment);

e Only six of 25 components had written procedures to ensure consistent application
of guidance (p.25);

e HHS had no written procedures for approval of significant guidance, and DOL’s
procedures were not available to its staff;

¢ Nearly half of the components did not regularly evaluate whether issued guidance
remained effective;

e HHS did not post significant guidance was not posted on a departmental website as
required by OMB;

e Public online access to guidance was difficult to find and they failed to use of metrics
to improve dissemination.

GAO concluded with the following recommendations:

e HHS and DOL should ensure consistent application of OMB requirements for
significant guidance; and

B rood and Drug Administration Modernization and Accountability Act of 1997, 5. Rep. 10543, at 26 {1997).

%4 See Paul Noe, “Shining the Light on Regulatory Dark Matter,” AF&PA Blog (Feb. 6, 2018),

bt fweawe afandoa.org/media/blog/bloga/301L8/02/06 /shining-the-leht-on-regulsiorv-dark-matter-
due-process-and-managemeant-for-sgency-guidance-documents

% gee, e.g., U.S. Senate Committee on Homeland Security & Governmental Affairs, Subcommittee on Regulatory
Affairs and Federal Management, Hearing on Examining the Use of Agency Regulatory Guidance, Part Il {June 30,
2016), 114" Cong. 2nd Sess., Washington DC.

% U.S. Government Accountability Office, Regulatory Guidance Processes: Selected Departments Could Strengthen
Internal Control and Dissemination Practices, GAO-15-368 (April 2015).
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o All four departments should strengthen use of internal controls in guidance
production processes and improve online guidance dissemination.

It is evident that more should be done to improve the development and use of agency
guidance. For example, Congress could elevate good guidance practices into statute.
An excellent first step would be enactment of the “Guidance Out Of Darkness Act,” H.R.
4809, sponsored by Congressman Walker. The GOOD Act would require federal
agencies to post all of their guidance in a centralized, accessible location on their
website. This is a common sense and long overdue requirement of the OMB Bulletin
that the agencies have failed to comply with.%’

The Administration also could do more to promote good guidance practices. In fact, the
Department of Justice (DOJ) recently provided leadership by issuing a memorandum in
November to prohibit improper guidance documents at DOJ?® and also by more recently
issuing @ memorandum to curb improper use of guidance in civil enforcement cases.

Yet, more can and should be done. For example, the Office of Management and Budget
could do more to promote good guidance practices on a government-wide basis by
updating the Bulletin. First, OMB should have procedures for the agencies to inform it
and other agencies about their intentions to use guidance, coordinate with other
interested agencies, receive input, and be transparent. Basic procedures are needed for
OMB and other agencies to get a *heads up” during the development of agency
guidance. Also, the resources should be provided to do the job right. Second, the
agencies could follow the recommendations of the Administrative Conference of the
United States and the ABA Administrative Law Section to provide streamlined pre-
adoption notice-and-comment for significant guidance documents — not just
“‘economically significant” guidance — or allow public comment after issuance where
there is a need for prompt action. My understanding is that FDA does this already and
the practice has been generally successful.

77 Congress also might want to investigate whether agencies have complied with the requirement in 5 U.S.C.
552(a){1){D) to publish in the Federal Register statements of general policy and interpretations of general
applicability.

B Memorandum from Attorney General Jeff Sessions to all Components, “Prohibition on Improper Guidance
Documents” (Nov. 16, 2017), hitps:/fwww iustice sov/opa/nrass-relesse/THe /101 227 1 download

2 Memorandum from Associate Attorney General Rachel Brand to Heads of Litigating Components, “Limiting Use
of Agency Guidance Documents in Affirmative Civil Enforcement Cases” (Jan. 25, 2018},

hitps/fwww justice. gov/Tile/ 1028756 /downlnead
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L. Curtail the Evasion of Presidential Orders on Benefit-Cost Analysis by
Interpreting Regulatory Statutes to Allow for Full Benefit-Cost Balancing.

A. Background

While efforts to promote the use of benefit-cost analysis® have been longstanding, over
time a remarkable consensus has emerged. In the Executive Branch, there is a striking
similarity among the principles for benefit-cost balancing and centralized review of
regulation required by every president for over 37 years, from Ronald Reagan to Donald
Trump. The Judicial Branch, and the Supreme Court in particular, has clarified that
benefit-cost analysis can have a central role in a host of regulatory programs, and if
agencies ignore this invitation, they could jeopardize the very regulations they want to
promote. In Congress, there is a renewed interest in requiring benefit-cost analysis by
statute that is greater than any time in the past 20 years.

On their face, probably the greatest consensus on the “cost-benefit state”' is reflected
in the Executive orders governing regulatory analysis and review. Going back to 1981,
President Reagan’s Executive Order 12291 established general requirements that, “to
the extent permitted by law:

e “[rlegulatory action shall not be undertaken unless the potential benefits fo
society for the regulation outweigh the potential costs to society,” and

¢ “[rlegulatory objectives shall be chosen to maximize the net benefits to
society’ (Emphasis added).

Similarly, President Clinton’s E.O. 128686, issued in 1993 and still in effect, requires that
agencies, to the extent permitted by law:

e “propose or adopt a regulation only upon a reasoned determination that the
benefits of the intended regulation justify its costs,” and

e ‘“in choosing among alternative regulatory approaches, . . . select those
approaches that maximize net benefits (including potential economic,
environmental, public health and safety, and other advantages; distributive

30 genefit-cost analysis (BCA) is “[a] systematic quantitative method of assessing the desirability of government
projects or policies when it is important to take a long view of possible side-effects.” OMB Circular A-94,
“Guidelines and Discount Rates for Benefit-Cost Analysis of Federal Programs,” Appendix A (1992). BCA involves
calculating and comparing the benefits and costs of regulatory options, including an account of foregone
alternatives and the status quo, with the goal of identifying the option that would maximize societal welfare. As
Justice Breyer explained, “every real choice requires a decisionmaker to weigh advantages against disadvantages,
and disadvantages can be seen in terms of (often quantifiable) costs.” Entergy Corp. v. Riverkeeper, Inc., 556 U.S.
208 (2009). The term “benefit-cost analysis” can be used interchangeably with “cost-benefit analysis.”

311 adopt the definition of the “cost-benefit state” advanced by President Obama’s former OIRA Administrator,
Cass Sunstein — “that government regulation is increasingly assessed by asking whether the benefits of regulation
justify the costs of regulation.” Cass R. Sunstein, The Cost-Benefit State: The Future of Regulatory Protection,
Chicago, IL, American Bar Association, Section of Administrative Law and Regulatory Practice {2002).

11

ED_002989_00006620-00011



EPA-HQ-2019-7378

effects; and equity) unless a statute requires another regulatory approach”
(Emphasis added).

President Obama’s E.O. 13563 (2011) reaffirms the Clinton order and reiterates virtually
verbatim the two provisions listed above, as well as others. E.O. 13563 also more
strongly embraces quantitative benefit-cost balancing than the Clinton order by
elevating both provisions to general principles” that the agencies “must” execute and by
adding a new principle promoting quantitative benefit-cost analysis and risk
assessment:

e “In applying these principles, each agency is directed to use the best available
techniques to quantify anticipated present and future benefits and costs as
accurately as possible.”

Thus, there has been strong bipartisan consensus that benefit-cost balancing should
play a central role in the question of whether and how to regulate. As the Clinton
Administration explained in OMB’s first Report to Congress on the Costs and Benefits of
Federal Regulation (Sept. 30, 1997):

‘[Rlegulations (like other instruments of government policy) have enormous
potential for both good and harm. Well-chosen and carefully crafted regulations
can protect consumers from dangerous products and ensure they have
information to make informed choices. Such regulations can limit pollution,
increase worker safety, discourage unfair business practices, and contribute in
many other ways to a safer, healthier, more productive and more equitable
society. Excessive or poorly designed regulations, by contrast, can cause
confusion and delay, give rise to unreasonable compliance costs in the form of
capital investments, labor and on-going paperwork, retard innovation, reduce
productivity, and accidentally distort private incentives.

The only way we know how to distinguish between regulations that do good and
those that cause harm is through careful assessment and evaluation of their
benefits and costs. Such analysis can also often be used to redesign harmful
regulations so they produce more good than harm and redesign good
regulations so they produce even more net benefits.” (p. 10)

While this remarkable political consensus is laudatory, insufficient progress has been
made over the last 37 years. There are many reasons why presidential orders directing
agencies to implement regulatory statutes through benefit-cost balancing have been far
less effective than intended. This includes the severe and chronic under-funding of
OIRA (which now has far more responsibilities and less than half the staff it had under
President Reagan);*? institutional limitations of the agencies and OMB; and political

32 When OIRA was created in fiscal year 1981, it had a full-time equivalent (FTE) ceiling of about 97 staff; by fiscal
year (FY) 2016, OIRA had about 47 staff. See Susan Dudley & Melinda Warren, G.W. Regulatory Studies Center and
Washington University in St. Louis, “Regulators’ Budget from Eisenhower to Obama: An Analysis of the U.S. Budget
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dysfunctions, including interest group dynamics and Presidential electoral politics.3® But
one of the greatest yet most readily addressable impediments to the cost-benefit state is
that the regulatory agencies have interpreted their statutes to limit their ability to
fully engage in benefit-cost balancing and to maximize societal well-being, as
required by the President 3

Why? Agencies have interpreted their regulatory statutes in ways that circumvented the
presidential orders and the requirement to maximize net benefits to society, sometimes
relying on selected pieces of legislative history to limit their interpretations of the
statutory text. Of course, none of that legislative history met the Bicameralism and
Presentment requirements for legislation and thus did not require or authorize non-
compliance with the presidential benefit-cost orders.

While only a small minority of statutes explicitly mandate benefit analysis-cost,® and a
very small minority prohibit it, the challenge has been what agencies should do when
implementing the large majority of regulatory statutes that are silent or ambiguous on
cost-benefit balancing. One problem that may have contributed to agency evasion of the
presidential orders is that, in earlier Supreme Court case law from 1981 and 2001, there
was some misleading dicta that some claimed established a “presumption” against

for Fiscal Years 1960 through 20177 (May 2016), at p. 20 (Table A-3). In contrast, the agency staff dedicated to
writing, administering and enforcing regulations rose from 146,000 in FY1980 to over 278,00 in FY2016. As OIRA’s
budget was reduced from about $14 million in 1981 to $8 million in FY2016 in constant 2009 dollars, the agencies’
budgets increased from about $16.4 billion in FY1980 to over $61 billion in FY2016 in constant 2009 dollars. At the
same time, OIRA’s statutory responsibilities have grown through a wide variety of requirements, including: the
Small Business Regulatory Enforcement Fairness Act, the E-Government Act, the Unfunded Mandates Reform Act,
the Congressional Review Act, the Information Quality Act, the Regulatory Right-to-Know Act, the Small Business
Paperwork Relief Act, and a variety of appropriations riders. See Comment Letter on Federal Regulatory Review
from Paul R. Noe, American Forest & Paper Association, to OMB’s Office of Information and Regulatory Affairs
{(March 16, 2008), citing Comment Letter on Federal Regulatory Review from Rosario Palmieri, National Association
of Manufacturers, to OMB’s Office of Information and Regulatory Affairs (March 16, 2009).

3 See, e.g., John D. Graham and Paul R. Noe, “Beyond Process Excellence: Enhancing Societal Well-Being,” in
Achieving Regulatory Excellence, Brookings Institution Press (2016) (discussing the institutional impediments in the
Executive Branch to ensuring that regulations do more good than harm -- such as bureaucratic turf battles among
the agencies, failure to utilize both internal and external expertise, bias, the mismatch between the vast volume of
regulation and OIRA’s shrinking resources, the large volume of “stealth regulation” such as guidance not submitted
for OIRA review, lack of support for OIRA by varying administrations or leaders, and lack of judicial review for
benefit-cost balancing — as well as the political impediments in the Executive Branch and Congress to ensuring that
regulations do more good than harm).

34 john D. Graham and Paul R. Noe, “A Paradigm Shift in the Cost-Benefit State,” University of Pennsylvania Law
School RegBlog (April 26, 2016). hitps:/fwww resblon, ors/2016/04/ 26 /sraham-nog-shift-in-the-cost-bensfit-state/
% gee Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) (providing for EPA to mitigate unreasonable
environmental effects).

36 See Whitman v. American Trucking Associations, 531 U.S. 457 (2001} (Section 109 of Clean Air Act does not grant
EPA the authority to consider cost in setting National Ambient Air Quality Standards).

13

ED_002989_00006620-00013



EPA-HQ-2019-7378

benefit-cost balancing unless it was clearly authorized in the regulatory statute.3” But
more recently, the Supreme Court has made quite clear that agencies have broad
discretion to implement their regulatory statutes through benefit-cost balancing. 3

Shortly after President Reagan’s groundbreaking Executive Order 12291 imposed a
cost-benefit test on regulations -- and three years before the Chevron USA v. Natural
Resources Defense Council (1984)% decision deferring to EPA’s interpretation of an
ambiguous statute -- the Supreme Court held, in American Textile Manufacturers
Institute v. Donovan (1981),%° that the Occupational Safety and Health Administration
was not required to engage in cost-benefit analysis in setting “feasible” public health
and safety standards. But the majority also asserted in dicta that “when Congress has
intended that an agency engage in cost-benefit analysis, it has clearly indicated such
intent on the face of the statute.”*!

Twenty years later, in Whitman v. American Trucking Associations (2001), an
unanimous Supreme Court found it “implausible” that the modest standard to set
national ambient air quality standards at a level “requisite to protect public health with
an adequate margin of safety” gave the EPA the discretion to determine whether costs
should moderate the health standards. Writing for the Court, Justice Scalia stated that,
to prevail in their quest to have the EPA take costs into account, the industry
respondents would have to show a “textual commitment” of authority for the EPA to
consider costs in standard setting, and “that textual commitment must be a clear one.”
Yet, in a prescient concurring opinion, Justice Stephen Breyer warned that the Court
should resist

‘a presumption, such as the Court’s presumption that any authority the
[Clean Air] Act grants the EPA to consider costs must flow from a “textual
commitment” that is “clear.” ... In order better to achieve regulatory goals-
for example, to allocate resources so that they save more lives or produce a
cleaner environment- regulators must often take account of all of a proposed
regulation’s adverse effects, at least where those adverse effects clearly
threaten serious and disproportionate public hard. Hence, | believe that, other
things being equal, we should read silences or ambiguities in the language

¥ See, e.g., Jonathan Cannon, “The Sounds of Silence: Cost-Benefit Canons in Entergy Corp. v. Riverkeeper, Inc.,”
34 Harv. Envir. L. Rev. 425 (2010); Amy Sinden, “Cass Sunstein’s Cost-Benefit Lite: Economics for Liberals,” 29
Colum. J. Envtl. L. 191, 240 (2004).

38 g g., compare John D. Graham and Paul R. Noe, “A Paradigm Shift in the Cost-Benefit State,” University of
Pennsylvania Law School RegBlog (April 26, 2016). hitps:/fwww . reshlos org/3016/04/26 /s raham-nog-shifi-in-the-
cost-hensfit-state/ with Amy Sinden, “Supreme Remains Skeptical of the ‘Cost-Benefit State,” University of
Pennsylvania Law School RegBlog (Sept. 26, 2016) htin://www regblog org/ 2016/08/ 28 /sinden-cosi-henefit-state/;
and see John D. Graham and Paul R. Noe, “A Reply to Amy Sinden’s Critique of the ‘Cost-Benefit State,”” University
of Pennsylvania Law School RegBlog (Sept. 27, 2016) hitp:/ fwww. resblos org/2018/08/2 7 /uraham-noe-reply-
critipue~cost-benefif-state.

39467 U.S. 837 (1984).

40452 U.S. 490 (1981).

41452 U.S. at 509.
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of regulatory statuses as permitting, not forbidding, this type of rational
regulation.”*2 (Emphasis added).

Finally, in Entergy Corp. v. Riverkeeper, Inc. (2009), the Supreme Court disposed of the
dicta relating to a purported “presumption” against cost-benefit balancing.*® Riverkeeper
involved a challenge to an EPA regulation under section 316(b) of the Clean Water Act,
which required that the EPA adopt a standard to “reflect the best technology available
for minimizing adverse environmental impact.” The EPA, with the strong encouragement
of the White House Office of Management and Budget (OMB), based its standard on
cost-benefit analysis. Although the statutory provision was silent on the use of cost-
benefit analysis, the Supreme Court applied Chevron deference in holding that “it was
well within the bounds of reasonable interpretation for the EPA to conclude that cost-
benefit analysis is not categorically forbidden.” Aligning the issue of agency authority to
use cost-benefit analysis with Chevron, the Court reasoned that “it is eminently
reasonable to conclude that” the Clean Water Act’s “silence is meant to convey nothing
more than a refusal to tie the agency’s hands as to whether cost-benefit analysis should
be used, and if so to what degree.” In so doing, the Court disavowed the purported
‘presumption” against benefit-cost analysis embodied in American Textile and limited
American Trucking to “the rather unremarkable proposition that sometimes statutory
silence, when viewed in context, is best interpreted as limiting agency discretion.” The
Court concluded that the Clean Water Act’s silence “cannot bear that interpretation.”#4

Riverkeeper raised the ante for agencies that ignore cost-benefit analysis. Although
Riverkeeper did not require the agency to use cost-benefit analysis, its logical corollary
is that an agency must now provide a reasoned explanation if it should choose to
regulate in a way that would do more harm than good, or provide a reasoned
explanation why the agency is indifferent to that outcome. Otherwise, the agency’s
regulation could be vulnerable to an arbitrariness challenge under the Administrative
Procedure Act.

That became quite clear in the Supreme Court’s decision in Michigan v. EPA (2015),%
which involved a challenge to the EPA’s decision o regulate hazardous air pollutants,
such as mercury, from power plants. Section 112(n) of the Clean Air Act authorizes the
EPA to regulate hazardous air pollutants from power plants only if it concludes that
regulation is “appropriate and necessary.” In reaching that conclusion, the EPA had said
that cost was irrelevant. The Court held that the EPA strayed beyond the bounds of
reasonable interpretation in concluding that cost is not a relevant factor in determining
whether to regulate under the “capacious” phrase, “appropriate and necessary.”

42531 U.S. at 490.

43556 U.5. 208 (2009).
44129°S. Ct. at 1508.
%135 S, Ct. 2699 (2015).
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Writing for a 5-4 majority in Michigan, Justice Antonin Scalia bluntly stated, “no
regulation is ‘appropriate’ if it does significantly more harm than good.” Quoting Justice
Breyer's concurring opinion in Riverkeeper, Justice Scalia further reasoned that:

‘Agencies have long treated cost as a centrally relevant factor when deciding
whether to regulate. Consideration of cost reflects the understanding that
reasonable regulation ordinarily requires paying attention to the advantages and
the disadvantages of agency decisions. It also reflects the reality that “too much
wasteful expenditure devoted to one problem may well mean considerably
fewer resources available to deal effectively with other (perhaps more serious)
problems.” Against the backdrop of this established administrative practice, it is
unreasonable to read an instruction to an administrative agency to determine
whether “regulation is appropriate and necessary” as an invitation to ignore
cost.”4

Notably, although the dissenters argued that the EPA could (and did) consider cost at
the later stage in developing its regulation, all nine Justices agreed on the principle that,
unless Congress states otherwise, “an agency must take costs into account in some
manner before imposing significant regulatory burdens.” (Emphasis added).4’

The wisdom in Justice Breyer's American Trucking concurrence supporting cost-benefit
balancing has prevailed. The Supreme Court now defers to agency interpretations of
“silences or ambiguities in the language of regulatory statutes as permitting, not
forbidding, this type of rational regulation.”*

B. The Need for Action

The importance of clarifying agency authority to use cost-benefit balancing should not
be underestimated. The majority of environmental statutes -- and, to my knowledge, the
majority of alf regulatory statutes -- are silent or ambiguous on cost-benefit analysis.
And agencies too often interpret such statutes as only allowing limited consideration of
costs and benefits.

Within the broad range of relevant ambiguous statutes, three categories merit
consideration — statutory provisions that: (1) are silent or ambiguous on the
consideration of costs and lack a broad “omnibus factor,”#? (2) do not explicitly require
benefit-cost analysis but authorize consideration of costs and/or contain one or more

4576 U.S.at __, Slip Op. at 7-8 (emphasis added).

4 Under longstanding principles of administrative law, an agency may not lawfully neglect an important aspect of a
problem. Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). Michigan
v. EPA made clear that, unless Congress states to the contrary, cost is an important aspect of the problem of
whether or not to regulate.

48 American Trucking, 531 U.S. at 490 (Justice Breyer, concurring) (emphasis added).

 The term “omnibus factor” is used to capture broad, open-ended statutory decisional criteria that typically are
intended to allow the regulatory agency to consider any factor important for determining the regulatory standard
that might not otherwise be captured in the other decisional criteria specified by Congress.
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broad omnibus factors, such as anything that the agency head considers “appropriate,”
‘necessary,” “relevant,” “feasible,” “reasonable,” “in the public interest,” etc., and

(3) authorize benefit-cost analysis but are ambiguous on the extent or rigor of the
benefit-cost balancing that may be done. (For examples of statutory provisions in each
of these categories, see the Appendix attached to this testimony.) | believe that the
Supreme Court decisions in Entergy Corp. v. Riverkeeper, Inc. and Michigan v. EPA
advance benefit-cost balancing in interpreting all three subcategories of ambiguous
statutes.

President Trump should take an historic step to enhance societal well-being by
directing agencies, including independent agencies, to reexamine their statutory
interpretations in light of Riverkeeper and its progeny and -- unless prohibited by
law -- implement those statutes through cost-benefit balancing. As the Supreme
Court has concluded, it is “eminently reasonable” to ensure that regulations do more
good than harm.°

. Greater Transparency on Information Supporting Regulatory Decisions.

Agencies should be more transparent about key information — whether developed by
third parties or by the agency -- supporting regulatory decisions. Key agency information
and analyses that support important regulatory decisions, such as benefit-cost analyses
and risk assessments, should be reproducible. Congressman Meadows’ “CLEAR” Act
(the “Comprehensive Listing of Evidence for Assessments of Regulations Act,” H.R.
4230) relates to that concern. The CLEAR Act requires disclosure of research source
code and data used by a Federal agency in assessing the costs and benefits of new
regulations. It is important to protect personal and confidential information from
disclosure, as section 2(a)(2) acknowledges.

Benefit estimates can be very hard for the public to understand, given the complexities
and facets that are often hidden in the “black box.” This challenge is especially true for
benefit assessments under various environmental statutes, such as the Clean Air Act.
In fact, according to the recent 2017 annual report from the Office of Management and
Budget, $182 to $684.1 billion>' or 80% of monetized benefits®? (and 70% of costs)
associated with Federal regulations reviewed by OMB over the last decade come from
air regulations. The report goes on to caution that aggregate estimates of benefits and
costs are “subject to some methodological variations and differing assumptions” over
time that is especially true for EPA’s air pollution regulations.®® This observation
highlights the importance of Agencies revealing the various inputs o these analyses
working backwards from the monetized estimate to the underlying assumptions about

50 Riverkeeper, 129 S. Ct. at 1508.

51 Office of Management and Budget, Office of Information and Regulatory Affairs, Draft Report to Congress on the
Benefits and Costs of Federal Regulations and Agency Compliance with the Unfunded Mandates Reform Act
(2017), at p. 11.

521d, p. 12;

31d., p. 21 & note 39,
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studies used, cause and effect assumptions, model choices, treatment of confounding
variables in modeling approaches, and distinguishing between associations and true
causality, which has a much higher scientific standard to demonstrate.

. Better Compliance with the Congressional Review Act.

A. Background

Congress intended the reach and power of the Congressional Review Act (CRA) to be
great because it felt there was an imbalance between Congress and the regulatory state
— the so-called “fourth branch of government.” Article I, Section 1 of the Constitution is
quite clear: “All legislative powers herein granted shall be vested in a Congress of the
United States . . .” (emphasis added). The legislative and policymaking power of the
regulatory state has become enormous. The vast majority of “laws” governing our
country are no longer enacted by the people’s elected representatives in Congress, but
are promulgated by agencies as regulations.

To put this is context, the Competitive Enterprise Institute publishes a chart they call the
“Unconstitutionality Index,” which compares the annual output of agency rules versus
Congressional statutes. The contrast is quite striking: over a 15-year period, agency
rulemaking output exceeded Congressional legislation by a factor varying from 12-fold
to 51-fold, as shown in the following chart:
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The Unconstitutionality Index

FPublic Laws vs. Aggemcy Rualesn aﬁaimgg
Year [ Final [ Public [ THE

Rules Laws TENDEXN"

24 414F 198 21
2 4101 | 299 14
21 3975 161 25
200 3718 321 12
200 3595 | 188 19
2008 3830 285 13
2009 3503 125 28
2010 3573 217 16
2011 3807 21 47
2012 3708 127 25
2013 3659 72 51
2014 | 3554 | 224 16
2015 3410 115 30
2016 3853 211 i5
2617 2281 117 28

Index: https:/ /et org/blog /201 8-unconstitutionalitv-index- 28 -federal-apengy-rules-every-law-congress-
(RESES

Moreover, the Judiciary has upheld practically every delegation by Congress to the
agencies over the past 80 years so long as Congress identifies “an intelligible principle.”
The courts also have accorded great deference to agency interpretations of their
statutes under Chevron®* and deference to agency interpretations of their regulations
under Auer v. Robbins.>

During the New Deal, Congress developed the legislative veto to curb the administrative
state and added legislative veto provisions to hundreds of different statutes,® but the
the Supreme Court declared the one-House legislative veto unconstitutional in INS v.
Chadha (1983)." Consistent with the Bicameralism and Presentment Clauses of the
Constitution, the Congressional Review Act was an effort to restore Congress’
legislative and policymaking authority. As the joint statement of the bill managers stated:

> 467 U.S. 837 (1984).

55519 U.S. 452 (1997).

36 See Paul J. Larkin, Jr., “Reawakening the Congressional Review Act, 41 Harv. J. of Law & Pub. Policy 187 (2017), at
194-96.

57462 U.S. 919 (1983).
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“As more and more of Congress’ legislative functions have been delegated to
federal regulatory agencies, many have complained that Congress has
effectively abdicated its constitutional role as the national legislature in allowing
federal agencies so much latitude in implementing and interpreting
congressional enactments. In many cases, this criticism is well founded. Our
constitutional scheme creates a delicate balance between the appropriate roles
of the Congress in enacting laws, and the Executive Branch in implementing
those laws. This legislation will help to redress that balance, reclaiming for
Congress some of its policymaking authority, without at the same time requiring
Congress to become a super regulatory agency.”>2

In the CRA, Congress created a new chapter in the Administrative Procedure Act,
chapter 8, of Title 5 of the United States Code. The CRA provides expedited procedures
for Congress to review and possibly invalidate agency rules. After Congress receives a
rule, a member can introduce a resolution to disapprove the rule, and the resolution is
referred to the relevant committee. However, only 30 Senators or Representatives can
discharge the resolution of disapproval from committee to the floor. In the Senate, there
is no filibuster. A resolution can be brought up at any time, and it is not subject to
amendment, point of order, or motion to postpone consideration. Debate is limited to a
maximum 10 hours, evenly divided, and a motion to further limit debate is in order and
not debatable.>®

If a resolution of disapproval is signed into law by the President, the rule is invalidated,
and “a new rule that is substantially the same as such a rule may not be issued”
unless specifically authorized by a new statute %

The CRA also is very broad in scope. First, the CRA adopts the definition of “agency” in
the Administrative Procedure Act (APA), 5 USC § 551(1). This includes independent
regulatory agencies. Moreover, the CRA adapts the APA definition of a “rule” at 5 USC
§ 551(4). While the CRA has an exclusion for rules of particular applicability, a covered
‘rule” includes “the whole or part of an agency statement of general . . . applicability and
future effect designed to implement, interpret, or prescribe law or policy . . . .“ This
includes not only legally binding regulations developed through notice and comment
(known as “legislative rules”), but also agency guidance (known as interpretive rules or
policy statements). As the legislative history states, the definition of a covered “rule”
does not turn on whether a given agency must normally comply with the notice-and-
comment provisions of the APA. Covered rules include those developed through:

(1) formal rulemaking, under 5 USC § 556, § 557; (2) “informal” rulemaking, under 5
USC § 553, (3) “publication rules” -- statements of general policy and
interpretations of general applicability required to be published in the Federal

58 Cong. Rec. S. 3683 (daily ed. April 18, 1996).
595 U.5.C. § 802(d)(2).
805 USC § 801(b).
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Register under 5 USC § 552(a)(1)(D); and (4) all other rules that do not meet the
procedural specifications of the first three classes (including guidance
documents such as agency memoranda, frequently asked questions, letters,
bulletins, circulars, manuals, etc.).%'

In the CRA, Congress exercised broad authority over all of those rules. The first
provision of the CRA states: “Before a rule can take effect, the Federal agency
promulgating such rule shall submit” to each House of Congress and to GAO a report
containing a copy of the rule and a concise statement relating to the rule, including
whether it is major, and the proposed effective date of the rule.®? Moreover, the clock
to introduce a joint resolution of disapproval using Congress’ expedited review
procedures does nof start to run until “the later of the date on which the rule is
published in the Federal Register or Congress receives the report submitted under
§ 801(a)(1).% In short, every “rule” -- legislative rule, interpretive rule, and policy
statement -- that has not yet been properly submitted to Congress for its review is
available for being considered under the Congressional Review Act today.%
Moreover, agency non-compliance with the CRA submission requirement has
called into question whether any rule that was not been submitted to Congress
since the CRA was enacted is legally in effect.®®

B. The Need for Action

Various reports indicate that agencies have failed to comply with the Congressional
Review Act. In many cases, agencies have submitted their major regulations to
Congress, but this commonly does not appear to be the case for many guidance
(interpretive rules and policy statements), and to a lesser extent for non-major
regulations. Most frequently, agencies have failed to submit to Congress rules that were
not published in the Federal Register (which is common for informal agency interpretive
rules and policy statements). Some researchers have counted thousands of rules that
were not sent to Congress as required by the CRA % The Pacific Legal Foundation

61 See Cong. Rec., S 3687 (daily ed. April 18, 1996).

62 5 USC § 801(a)(1)(A).

835 USC § 802(b)(2).

54 See Larkin, “Reawakening the Congressional Review Act,” supra note 56, at 214-15, 252; Todd F. Gaziano, Pacific
Legal Foundation, Congressional Testimony, “Rulemakers Must Follow the Rules, Too: Oversight of Agency
Compliance with the Congressional Review Act,” before the House Subcommittee on Regulatory Reform,
Commercial and Antitrust Law, Committee on the Judiciary (Sept. 28, 2017).

55 1d.

8 See, e.g., Curtis W. Copeland, “Congressional Review Act: Many Recent Final Rules Were Not Submitted to GAO
and Congress” (July 15, 2014), available at nitpsy//wwew redtageroliback comfwp-
content/uploads/2017/05/CurtisConslandConprassionalfeviswAcManvReceniFinalRulesWersNotSubmitiedioGa
OandCongress7-15-2014, odf; Congressional Research Service, “Congressional Review Act: Rules Not Submitted to
GAO and Congress,” Report R40997, (Dec. 29, 2009), available at hitns:f/redtaperoiiback. comiwnp-

content/uploads 2017704/ TR 1225909, 0df; ULS. Government Accountability Office, “Federal Rulemaking:
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launched a project tracking rules that have not been submitted to Congress, and they
list on their website about 17 such significant rules.®” The Brookings Institution also has
issued a report finding that about 348 significant rules issued during the last two
decades were not properly submitted to both Houses of Congress and the U.S. General
Accountability Office (GAQ), as required under the CRA.%8 Thus, the issue of agency
non-compliance with the Congressional Review Act is ripe for Congressional inquiry.

V. Conclusion.

In summary, the lack of transparency and accountability in our rulemaking process is
longstanding and ripe for reform. To name just a handful of examples: (1) agencies
should follow good guidance practices in developing and using guidance; (2) unless
prohibited by law, agencies should interpret their regulatory statutes to fully comply with
the longstanding presidential orders to ensure that their regulations provide benefits that
justify the costs and maximize societal well-being; (3) agencies should disclose to the
public the key information underlying important regulatory decisions; and (4) agencies
should better comply with the Congressional Review Act.

Regulatory transparency is foundational to good government and long overdue. Thank
you again for the honor to testify before you. | would be happy to address any questions
you may have.

Perspectives on 10 Years of Congressional Review Act Implementation,” GAO-06-601T (March 30, 2016), available
at hito/fwew.geo.poviasseis /1207113245 /pdf

57 see hitps:/ fwevew rediapereliback comfrules/

58 See Philip A. Wallach & Nicholas W. Zeppos, “How Powerful is the Congressional Review Act,” Brookings
Institution (April 4, 2017), available at hitps:/fwww brookings.edufresearch/how-powerfulis-the-congressional-

revisw-act/.
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APPENDIX — Categories of Regulatory Statutes

1. Silent or Ambiguous on Costs and Lack an Omnibus Factor

Statue

U.S. Code

Regulatory Authority

Clean Water Act

33 USC § 1326(b)

“... reflect the best technology available for minimizing
adverse environmental impact.”

Entergy v. Riverkeeper: “best” in § 1326(b) can mean most
cost-effective; benefit-cost balancing upheld.

Resource
Conservation
and Recovery
Act

42 USC § 6901

“establish such standards . . . as may be necessary to protect
human health and the environment”

See MI v. EPA: refusal to consider cost in determining
whether Clean Air Act regulation was “appropriate and
necessary” was arbitrary and capricious under that
“capacious” phrase.

2. Authorize Consideration of Cost and/or Include an Omnibus Factor

Clean Air Act

42 USC § 7412(n)

determine whether regulation is “appropriate and
necessary”

Ml v. EPA: refusal to consider cost was arbitrary and
capricious under the “capacious” phrase of § 7412(n),
“appropriate and necessary.” “No regulation is ‘appropriate’
if it does significantly more harm than good.”

Clean Water Act

33 USC
§ 1314(b)(2)

use “best technology economically achievable” (BAT). In
assessing BAT, “take into account . . . the cost of achieving
such effluent reduction, non-water quality environmental
impacts (including energy requirements}, and such other
factors as the Administrator deems appropriate.”
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3. Clearly Authorizes Benefit-Cost Analysis, But Ambiguous on Extent or Rigor of
Benefit-Cost Balancing

Energy Policy 42 USC § 6295(0) Energy conservation standards must be “. . . economically
Conservation Act justified . . . considering . . . (l) the economic impact . . .; (ll)
the savings in operating costs . . . compared to any increase
in the price of, or in the initial charges for, or maintenance
expenses . . .; (IIl) . .. savings likely to directly result from
the imposition of the standard . . . (IV) any lessening of the
utility or performance of the covered products . . . ; (V) the
impact of any lessening of competition . . . ; (VI) the need
for national energy and water conservation; and (Vi) other
factors as the Secretary considers relevant.”

Dodd-Frank Act 15 USC § 78c(f) Whenever SEC is required to consider whether an action is
“necessary and appropriate in the public interest, the
Commission shall also consider, in addition to the protection
of investors, whether the action will promote efficiency,
competition, and capital formation.”

Business Roundtable v SEC, 647 F.3d 1144, 1148-49 (D.C. Cir.
2011) (SEC’s “failure to apprise itself — and hence the public
and Congress — of the economic consequences of a
proposed regulation makes promulgation of the rule
arbitrary and capricious”).
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Message

From: Bolen, Brittany [bolen.brittany@epa.gov]
Sent: 7/25/2017 10:03:54 PM

To: Lovell, Will (William) [lovell.william@epa.gov]
CC: Dravis, Samantha [dravis.samantha@epa.gov]
Subject: Please print this

Attachments: M-17-24.pdf; ATTO0001.txt

https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/M-17-24.pdf
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May 8, 2017

M-17-24

MEMORANDUM FOR: REGULATORY REFORM OFFICERS AND
REGULATORY POLICY OFFICERS
AT EXECUTIVE DEPARTMENTS AND AGENCIES

\‘v,\’
FROM: Dommic J. Mancini, Acting Administrator sii\‘ \
Office of Information and Regulatory Affairs Y v g!‘"“\{‘f*ma;
SUBJECT: Guidance for Section 2 of Executive Order 13783, Titled |

“Promoting Energy Independence and Economic Growth”

Section I. Background

This memorandum provides guidance regarding Section 2 of Executive Order (EOH 13783 titled
“Promoting Energy Independence and Economic Growth,” published on March 28, 2017.

Section 2(a) of EO 13783 requires the head of each Executive Department and Agency (agency)
to review all of that agency’s existing regulations, orders, guidance documents, policies, and any
other similar agency actions (collectively, agency actions) that potentially burden the
development or use of domestically produced energy resources, with particular attention to oil,
natural gas, coal, and nuclear energy resources.

Section 2(c) requires the head of each agency to submit to the Director of the Office of
Management and Budget (OMB) by May 12, 2017, (i.e., 45 days from the date EO 13783 was
issued) a plan to carry out the review of agency actions discussed above. The plan shall also be
sent to the Vice President, the Assistant to the President for Economic Policy, the Assistant to the
President for Domestic Policy, and the Chair of the Council on Environmental Quality (CEQ).

An agency that determines that it does not have agency actions described above shall submit a
written statement to the OMB Director to that effect and, absent a determination by the OMB
Director that such agency has agency actions described in Section 2(a), shall have no further
responsibilities under Section 2.

Sections 2(d) requires all agencies that submitted a plan to submit a draft final report by

July 26, 2017, (i.e., 120 days from the date EO 13783 was issued) to the Vice President, the
OMB Director, the Assistant to the President for Economic Policy, the Assistant to the President
for Domestic Policy, and the Chair of CEQ. The draft final report shall include specific
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recommendations that, to the extent permitted by law, could alleviate or eliminate aspects of
agency actions that burden domestic energy production.

Section (e} requires the report to be finalized by September 24, 2017, (i.e., 180 days from the
date EO 13783 was ssued) unless the OMB Director, in consultation with other Executive
Oflice of the President officials who receive the drafl final report, extends the deadhine.

Agencies are encouraged to coordmate thew compliance with Section 2 of EO 13783 with therr
comphance with EQ 13777, which directs agencies 1o establish Regulatory Reform Task
Forces to evaluate existing regulations generally and make recommendations to the agency
head regarding their repeal, replacement and modification, consistent with applicable law. EO
13777 dwects these task forces to seek wput and other assistance, as pernmtted by law, from
entities signiticantly affected by Federal regulations, mchuding State, local and tribal
governments, small businesses, consumers, non-governmental organizations, and trade
associations. As part of this outreach, agencies should seek mput specifically regarding
existing agency actions that potentially burden the development or use of domestically produced
energy resources, and recommendations for actions the agency may take to alleviate or eliminate
such burden.

SectionII.  Application

The requirements in this guidance apply to all Executive Departments and Agencies, except for
independent regulatory agencies, as defined n 44 U.S.C. 3502(5). This is the same group of
agencies subject to the regulatory review requirements in Section 6 of EO 12866.

Independent regulatory agencies are encouraged to provide a plan and report in response to EO
13783, especially those independent regulatory agencies that directly regulate the development
or use of domestically produced energy resources.

Section 2(a) of EO 13783 states, “[t]he heads of agencies shall review all existing regulations,
orders, guidance documents, policies, and any other similar agency actions (collectively, agency
actions) that potentially burden the development or use of domestically produced energy
resources, with particular attention to oil, natural gas, coal, and nuclear energy resources. Such
review shall not include agency actions that are mandated by law, necessary for the public
interest, and consistent with the policy set forth in section 1 of this order.”

Section 2(b) of EO 13783 further defines "burden" as actions that “unnecessarily obstruct, delay,
curtail, or otherwise impose significant costs on the siting, permitting, production, utilization,
transmission, or delivery of energy resources.”

The types of agency actions that are covered under Section 2(a) of EO 13783 include, but are not
limited to, agency actions that materially:

(1) Affect the design and/or location of domestic energy production;

(2) Affect the design and/or location of drilling or mining of energy production
resources; and
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(3) Limit the use of certain sources of energy, such that the development of domestically
produced energy resources from a certain sector may be negatively affected.

Agencies are not required to review agency actions that meet all of the following requirements:

(1) Mandated by law;
(2) Necessary for the public interest; and
(3) Consistent with the policy set forth in Section 1 of EO 13783.

Agency heads should apply reasonable discretion in assessing which agency actions may rise to
the level of potential burden on the development or use of domestically produced energy
resources under EO 13783,

Section IIl. Requirements
A. Plan

As stated above, the heads of all agencies are required to provide a plan by May 12, 2017, to
the OMB Director and also provide the plan to the Vice President, the Assistant to the
President for Economic Policy, the Assistant to the President for Domestic Policy, and the
Chair of the CEQ. The plan should include, ata minimum, how the agency intends to:

(1) Identify agency actions or categories of actions that potentially burden the
development or use of domestically produced energy resources;

(2) Seek input from entities significantly affected by those agency actions;

(3) Classify those agency actions;

(4) Review those agency actions, including any quantitative analysis (e.g., costs, lost
production) the agency plans to perform; and

(5) Develop recommendations that could alleviate or eliminate the potential burden.

The classification should, at a minimum, identify the energy source potentially affected (e.g.,
oil, natural gas, coal, nuclear, renewable);, the type of agency action (e.g., rule, order,
guidance document, policy, or other similar agency actions), and whether the potential
effects are direct or indirect. The classification should also identify actions that the agency
believes are exempt because they are mandated by law, necessary for the public interest, and
consistent with the policy set forth in Section 1 of EO 13783, along with a brief explanation
of the basis for this determination.

If an agency does not believe that it has any agency actions that potentially burden the
development or use of domestically produced energy resources, then the agency should state
that in a written statement to the OMB Director, along with a brief explanation of the basis
for this determination.

If an agency has actions that potentially burden the development or use of domestically

produced energy resources, but does not believe that these actions are suitable for further
review because they are mandated by law, necessary for the public interest, and consistent
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with the policy set forth in Section 1 of EO 13783, then the agency should identify those
actions in the written statement to the OMB Director, along with a brief explanation of the
basis for this determination, no later than May 12, 2017.

If the OMB Director does not provide a determmation within 30 days that the agency has
agency actions as described in Section 2(a), then the agency will not be required to develop a
plan or report.

B. Report

The draft final report due to the OMB Director by July 26, 2017, should, at a minimum,
include the following information:

(1) The identification and classification of agency actions that potentially burden the
development or use of domestically produced energy resources;

(2) How the agency plans to seek input from entities significantly affected by agency
actions that potentially burden the development or use of domestically produced
energy resources;

(3) Recommendations, consistent with law, that could alleviate or eliminate aspects of
agency actions that burden domestic energy production or use;

(4) The expected timeframe for when the recommendation would be implemented,;

(5) How the agency will track implementation, including points of contact;

(6) To the extent feasible, preliminary estimates by agency action of the costs and cost
savings, increased production, or other beneficial effects, that may be achieved by
implementing each recommended action; and

(7) Whether those actions have been identified as part of activities undertaken in
compliance with EG 13771 or B 13777

Agencies should attach the excel spreadsheet template provided with this guidance to the
draft final report.

When estimating cost savings, agencies should use the guidance provided for EO 13771 and
OMB Circular A-4. If an agency is unable to monetize the cost savings of a recommended
agency action, the agency should describe qualitatively and include any planned future
actions to determine the cost savings.

Agency recommendations are to be accomplished using existing resources.

The draft final report should be submitted by July 26, 2017, to the OMB Director and
concurrently sent to the Vice President, the Assistant to the President for Economic Policy,
the Assistant to the President for Domestic Policy, and the Chair of the CEQ. A copy of the
draft final report should also be sent to the Administrator of the Office of Information and
Regulatory Affairs, who will coordinate Executive Office of the President review, m
consultation with the Assistant to the President for Economic Policy. Agencies should
consider seeking public input on the draft final report, and should consult with OMB on
appropriate means for doing so.
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Agencies shall publish their final reports in the Federal Register and on the agency website,
as well as submit copies to the OMB Director, the Vice President, the Assistant to the
President for Economic Policy, the Assistant to the President for Domestic Policy, and the
Chair of the CEQ.

ED_002989_00011298-00005



EPA-HQ-2019-7378

From: Bolen, Brittany

Location: DCRoomARN3500/0OPEI|
Importance: Normal

Subject: Cost/Benefit Discussion (OW)
Start Time: Wed 3/27/2019 8:45:00 PM
End Time: Wed 3/27/2019 9:15:00 PM

Required Attendees: Siciliano, CarolAnn; Bolen, Brittany; McGartland, Al; Ross, David P; Kopits,
Elizabeth; Jones, Lindsey; Simons, Andrew; DCRoomARN3500/OPEI; Schwab,
Justin; Koslow, Karin; Prabhu, Aditi

Optional Attendees: Levine, MaryEllen; Zomer, Jessica
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From: Bolen, Brittany

Location: DCRoomARN3500/0OPEI|
Importance: Normal

Subject: Cost/Benefit Discussion (OW)
Start Time: Tue 3/26/2019 8:00:00 PM
End Time: Tue 3/26/2019 8:30:00 PM

Required Attendees: Bolen, Brittany; Ross, David P; Schwab, Justin; McGartland, Al; Jones, Lindsey;
DCRoomARN3500/0OPEl; Siciliano, CarolAnn; Koslow, Karin; Simons, Andrew;
Prabhu, Aditi; Elizabeth Kopits
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From: Bolen, Brittany

Location: DCRoomARN3500/0OPEI|
Importance: Normal

Subject: Cost/Benefit Discussion (OW)
Start Time: Tue 3/26/2019 8:00:00 PM
End Time: Tue 3/26/2019 8:30:00 PM

Required Attendees: Bolen, Bowman; Ross, David P; Schwab, Justin; McGartland, Al; Jones,
Lindsey; DCRoomARN3500/OPEI; Siciliano, CarolAnn; Koslow, Karin; Simons,
Andrew; Prabhu, Aditi; Elizabeth Kopits

Optional Attendees: Levine, MaryEllen
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From: Bolen, Brittany

Location: DCRoomARN3500/0OPEI|
Importance: Normal

Subject: Cost/Benefit Discussion (OW)
Start Time: Tue 3/26/2019 8:30:00 PM
End Time: Tue 3/26/2019 9:00:00 PM

Required Attendees: Siciliano, CarolAnn; Bolen, Brittany; McGartland, Al; Ross, David P; Kopits,
Elizabeth; Jones, Lindsey; Simons, Andrew; DCRoomARN3500/OPEI; Schwab,
Justin; Koslow, Karin; Prabhu, Aditi

Optional Attendees: Levine, MaryEllen
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From: Bolen, Brittany

Location: DCRoomARN3500/0OPEI|
Importance: Normal

Subject: Cost/Benefit Discussion (OLEM)
Start Time: Tue 3/19/2019 7:30:00 PM

End Time: Tue 3/19/2019 8:00:00 PM

Required Attendees: Bolen, Brittany; Jones, Lindsey; Schwab, Justin; McGartland, Al; Wright, Peter;
Hilosky, Nick; Siciliano, CarolAnn; Koslow, Karin; Simons, Andrew; Prabhu,
Aditi; Elizabeth Kopits

Optional Attendees: Michaud, John; Lewis, Jen
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From: Bolen, Brittany

Location: WJC North 5400

Importance: Normal

Subject: Cost/Benefit Discussion (OAR)
Start Time: Tue 3/19/2019 1:30:00 PM
End Time: Tue 3/19/2019 2:00:00 PM

Required Attendees: Bolen, Brittany; Wehrum, Bill; Woods, Clint; Schwab, Justin; McGartland, Al;
Jones, Lindsey; Siciliano, CarolAnn; Koslow, Karin; Simons, Andrew; Prabhu,
Aditi; Elizabeth Kopits
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From: Bolen, Brittany

Location: DCRoomARN3500/0OPEI|

Importance: Normal

Subject: Meeting to Discuss Cost/Benefit ANPRM
Start Time: Mon 2/11/2019 4:00:00 PM

End Time: Mon 2/11/2019 4:30:00 PM

Required Attendees: Bolen, Brittany; McGartland, Al; Elizabeth Kopits; William Lovell
(lovell.william@epa.gov); Siciliano, CarolAnn; Leopold, Matt (OGC); Schwab,
Justin; Prabhu, Aditi; Veney, Carla; Scheuer, Amy; Shaffer, Patricia; Munis, Ken
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From: Bolen, Brittany

Location: DCRoomARN3500/0OPEI|
Importance: Normal

Subject: Cost/Benefit Discussion (OLEM)
Start Time: Tue 3/19/2019 7:30:00 PM

End Time: Tue 3/19/2019 8:00:00 PM

Required Attendees: Bolen, Brittany; Jones, Lindsey; Schwab, Justin; McGartland, Al; Wright, Peter; Hilosky, Nick; Siciliano,
CarolAnn; Koslow, Karin; Simons, Andrew; Prabhu, Aditi; Elizabeth Kopits

Optional Attendees: Michaud, John; Lewis, Jen
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From: Bolen, Brittany

Location: DCRoomARN3500/0OPEI|
Importance: Normal

Subject: Cost/Benefit Discussion (OCSPP)
Start Time: Thur 3/21/2019 4:30:00 PM

End Time: Thur 3/21/2019 5:00:00 PM

Required Attendees: Bolen, Bowman; Alexandra Dunn (dunn.alexandra@epa.gov); Beck, Nancy; Schwab, Justin; McGartland, Al,
Jones, Lindsey; Siciliano, CarolAnn; Koslow, Karin; Simons, Andrew; Prabhu, Aditi; Elizabeth Kopits

Optional Attendees: Cole, Joseph E.; Bertrand, Charlotte
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From: Bolen, Brittany

Location: WJC North 5400

Importance: Normal

Subject: Cost/Benefit Discussion (OAR)
Start Time: Tue 3/19/2019 1:30:00 PM
End Time: Tue 3/19/2019 2:00:00 PM

Required Attendees: Bolen, Brittany; Wehrum, Bill; Woods, Clint; Schwab, Justin; McGartland, Al; Jones, Lindsey; Siciliano,
CarolAnn; Koslow, Karin; Simons, Andrew; Prabhu, Aditi; Elizabeth Kopits

ED_002989_00026306-00001



EPA-HQ-2019-7378

From: Idsal, Anne

Location: WJC-N 5415

Importance: Normal

Subject: Meet w/NEDA re: Cost Benefit Rulemaking and SIP issues
Start Time: Fri 6/21/2019 5:00:00 PM

End Time: Fri 6/21/2019 6:00:00 PM

Required Attendees: Idsal, Anne

Optional Attendees: Lewis, Josh; Jacks, Susan; Woods, Clint

Re: Would vou come talk with us on June 21st about Cost Benefit Rulemaking?
NEDA Meeting Confirmation with Anne Idsal
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Message

From: Idsal, Anne [idsal.anne@epa.gov]

Sent: 5/30/2019 6:45:46 PM

To: Woods, Clint [woods.clint@epa.gov]

CC: Jacks, Susan [Jacks.Susan@epa.gov]

Subject: Re: Would you come talk with us on June 21st about Cost Benefit Rulemaking?

Would be happy to. Does this work on my calendar?
Sent from my iPhone

On May 30, 2019, at 2:35 PM, Woods, Clint <woods.clint@epa.gov> wrote:

Any interest in doing this? Unfortunately, I'm going to be out of town that day. This is an interesting
group (can give you more background)

Begin forwarded message:

From: Leslie Sue Ritts <iritts@ritislawsroup.com>

Date: May 30, 2019 at 12:28:51 PM EDT

To: "Woods, Clint" <woods.cint@ena.sow>

Subject: FW: Would you come talk with us on June 21st about Cost Benefit
Rulemaking?

Dear Clint — NEDA is meeting on June 21 (at Marathon’s offices), and | wondered if you
might be able to meet with us on plans for the cost-benefit rulemaking {(or we could
come to you if that’s easier). We also want to catch up on SIP issues like international
transport following our meetings with OAQPS directors last month. | am reaching out
because | heard from Tim Hunt that you had been able to meet with them last week. It
would be terrifically helpful if you could give us an hour) on that Friday.

Many thanks and | hope your busy summer is going well.
<image001.png>

Leslie Sue Ritts

Ritts Law Group, PLLC
7330 Mallory Circle
Alexandria, VA 22315
(703) 823-2292 (office)
(703) 966-3862 {cell)
Iritts@rittslawgroup.com

PRIVILEGE AND CONFIDENTIALITY NOTICE

This message is intended only for the use of the individual or entity to which it is addressed and may
contain information that is privileged, confidential and exempt from disclosure under applicable law
as attorney client and work-product confidential or otherwise confidential communications. If the
reader of this message is not the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication or other use of a transmission received in error is
strictly prohibited. If you have received this transmission in error, immediately notify us at the above
telephone number.
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From: Idsal, Anne

Location: WJC-N 5415

Importance: Normal

Subject: Meet w/NEDA re: Cost Benefit Rulemaking and SIP issues
Start Time: Fri 6/21/2019 5:00:00 PM

End Time: Fri 6/21/2019 6:00:00 PM

Required Attendees: Idsal, Anne

Optional Attendees: Lewis, Josh; Jacks, Susan; Woods, Clint

Re: Would vou come talk with us on June 21st about Cost Benefit Rulemaking?
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From: Bolen, Brittany

Location: WJC North 5400

Importance: Normal

Subject: Cost/Benefit Discussion (OAR)
Start Time: Tue 3/19/2019 1:30:00 PM
End Time: Tue 3/19/2019 2:00:00 PM

Required Attendees: Bolen, Brittany; Wehrum, Bill; Woods, Clint; Schwab, Justin; McGartland, Al;
Jones, Lindsey; Siciliano, CarolAnn; Koslow, Karin; Simons, Andrew; Prabhu,
Aditi; Kopits, Elizabeth
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 10/4/2018 7:57:36 PM

To: McGartland, Al [McGartland.Al@epa.gov]

Subject: For the Left, ‘Caring” About Women Means Support for Unrestricted Legal Abortion
Oct. 4, 2018

COMMENTARY

For the Lelt, *Caring” About Women Means Support for
Unrestricted Legal Abortion

No matter how many women step forward to attest to Brett Kavanaugh’s decency, liberals are convinced that

ED_002989_00050090-00001
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 10/4/2018 7:57:36 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: For the Left, ‘Caring’ About Women Means Support for Unrestricted Legal Abortion

he doesn’t care about women. For them anyone not supportlng legal abortion on demand doesn’t care about
women.

Bore

COMMENTARY

The EPA Wants to Stop One of [ts Costliest Abuses
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 10/4/2018 7:57:36 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: For the Left, ‘Caring’ About Women Means Support for Unrestricted Legal Abortion

Through the use of “co-benefits,” the EPA has ]ustlﬁed rules even though there may be few, if any, benefits
connected to the purpose of a given rule.

Bore

kavanaugh Protesters Chase Down Rand Paul Inside DC Airport

As Paul was exiting the airport, several women began shouting at the senator, asking if he would call for an
investigation of Supreme Court nominee Brett Kavanaugh.

Mors

COMMENTARY

On the Street: What Do Students of 2018 Think About the
Allegations of 19827
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 10/4/2018 7:57:36 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: For the Left, ‘Caring’ About Women Means Support for Unrestricted Legal Abortion

Are college students worried about what classmates may say about them 20 years from now? And how is all
this affecting their beer consumption?

Bore

COMMENTARY

British Conservatives Arve Growing Weary of Their Own leaders
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 10/4/2018 7:57:36 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: For the Left, ‘Caring’ About Women Means Support for Unrestricted Legal Abortion

e

Almost no one turned up to hear about government policy on the environment, drugs, sports, or the media—
but hundreds filled the side halls to cheer for free trade, to back Brexit, and to support a U.S.-U K. free trade
agreement.

BMore

NEWS

ED_002989_00050090-00005



EPA-HQ-2019-7378

Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 10/4/2018 7:57:36 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: For the Left, ‘Caring’ About Women Means Support for Unrestricted Legal Abortion

Jackson Cosko, 27, whom police suspect of publicizing personal information about Sen. Lindsey Graham, R-
S.C., most recently worked as an intern for Rep. Sheila Jackson Lee, D-Texas.

dMore

INCASEYOU M
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aﬁ
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 10/4/2018 7:57:36 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: For the Left, ‘Caring’ About Women Means Support for Unrestricted Legal Abortion

The Political Pasts of the Lawvers Representing Kavanaugh
Accusers

One ran for office multiple times as a Democrat. Another was a federal appointee of both Presidents Bill
Clinton and Barack Obama. Still another defended the alleged misconduct of Democrat politicians.

Bore

The Daily Signal is brought to you by more than half a million
members of The Heritage Foundation.

w&w us on Twilisr

How are we doing?
We welcome your comments, suggestions, and story tips. Please reply to this email or send us a note at

commentsdailysignal com,

The Daily Signal
214 Massachusetts Avenue, NE
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 10/4/2018 7:57:36 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: For the Left, ‘Caring’ About Women Means Support for Unrestricted Legal Abortion

Washington, DC 20002

Add i i 16 vour addiess book to ensiire that you receive emialls from us.

You are subscribed to this newsletter as mcgartland al@epa gov. I you want to receive other Heritage Faoundation

newsletters. or opt oul of this newslelter, ©enas el bee fo dndlie vos nobe g
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland.Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day

Mexico’s Crackdown Nabs Nearly 808 Hilegal Immigrants in 1 Day

By Jason Hopkins
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day

Authorities catch 791 illegal migrants found among four tractor-trailers stopped in the Gulf Coast state of
Veracruz, indicating the Mexican government is stepping up enforcement under pressure from President
Trump.

Maore

COMMENTARY

What 1t Will Take to Rebuild and Sustain the Mildary
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day
By Dakota Wood

Our military shouldn’t be committed without having been given the proper resources for equipping, training,
and sustaining readiness over time.

Mors

ANALYSIS

How Trump’s Tax Cuts Are Helping the Middle Class
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day

By Rob Bluey and Virginia Allen

Tax expert Julio Gonzalez and economist Stephen Moore underline the benefits of the president’s tax cuts
for both small businesses and the middle class.

Mors

NEWS

Supreme Court Upholds ‘Double Jeopardy’ Rule That Could Limit
Trump Pardons
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day

By Kevin Daley

The high court leaves undisturbed a legal rule allowing state and federal officials to prosecute individuals for
the same conduct, despite the Constitution’s ban on double jeopardy.

Maore

COMMENTARY

Commoen Sense Finally Coming to BEPA With Cost-Benelit Analysis

@
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day

By Daren Bakst

EPA Administrator Andrew Wheeler has directed the agency to ensure that regulatory decisions “are rooted
in sound, transparent, and consistent approaches to evaluating benefits and costs.”

Maore

COMMENTARY

Here's What Congress Can Do to Cut Waste and Debt
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day

By Justin Bogie and Benjamin Paris

Much of a report from the Government Accountability Office complements proposals in The Heritage
Foundation’s “Blueprint for Balance” to rein in government spending and create a more accountable and
effective budget process.

Bore

IN CASE YOU MISSED T
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day

APITOL BELL

19 Arrests Later, a Texas Town Is Torn Apart Over Voter Fraud

By Fred Lucas

“Down here, voter fraud 1s not all that unusual,” city planning consultant Richard Monte says. “It’s unusual
when they get prosecuted.”

Bore

_The Daily Signal is brought to you by more than half a million
members of The Heritage Foundation.
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Message

From: The Daily Signal [morningbell@heritage.org]

Sent: 6/17/2019 8:09:23 PM

To: McGartland, Al [McGartland. Al@epa.gov]

Subject: Mexico’s Crackdown Nabs Nearly 800 lllegal Immigrants in 1 Day

How are we doing?
We welcome your comments, suggestions, and story tips. Please reply to this email or send us a note at

comments@hdailysignel com,

The Daily Signal

214 Massachusetts Avenue, NE
Washington, DC 20002

{800 5482843

Add et iiaiaiiede S to your address book to ensure that you receive emails from us.

You are subscribed to this newsletter as megatiand al@epa gov. If vou want to receive other Heritage Folndation

newsletters. or opt ot of this newslefter, tioane Slies Bive t Undals diil s b
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Message Having trouble viewing this email? Click here

From: Regulatory Studies Center
[regulatorystudies@gwu.edu]
Sent: 10/17/2018 7:54:42 PM
To: McGartland, Al
[McGartland. Al@epa.gov]
Subject:Regulation Digest, October
17

Feature Story

OIRA Releases Fall Agenda & Regulatory Reform Report

"The Trump Administration's Unified Agenda of Regulatory and
Deregulatory Actions {(Agenda) reports on the actions
administrative agencies plan to issue in the near and long term.
Released by the Office of Information and Regulatory Affairs, the
Agenda demonstrates this Administration's ongoing commitment
to fundamental regulatory reform and a reorientation toward
reducing unnecessary regulatory burdens on the American
people.”

For analysis, see our commentaries by Daniel Pérez here and
here.

Rulemaking

FCC Issues Wireless Broadband Acceleration Rule

The Federal Communications Commission issued a final rule on
guidance to streamline wireless infrastructure siting review
processes to accelerate the deployment of next-generation
wireless facilities. The rule sets specific fee levels for the
deployment of Small Wireless Facilities, and it addresses state
and local consideration of related aesthetic concerns. The rule
also issues new "shot clocks" to establish reasonable time frames
for state and local regulatory reviews.

ED_002989_00051101-00001
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See also: Howard Beales' previous public interest comment.

DOT Proposes Vehicle Safety Standards

The Dept. of Transportation is proposing to amend regulations
related to lamps, reflective devices, and associated equipment to
permit the adaptive driving beam headlight systems on newly
manufactured vehicles after Toyota petitioned the National
Highway Traffic Safety Administration. Comments due Dec. 11.

EPA Proposes New Emission Standards

The Environmental Protection Agency is proposing to amend a
June 2016 rule on the oil and natural gas sector which would
reconsider fugitive emission requirements, well site pneumatic
pump standards and certification requirements of closed vent
systems. Comments due Dec. 17.

EPA Issues Drinking Water Test Procedure Rule

The EPA is announcing the approval of alternative testing
methods for measuring the levels of contaminants in drinking
water and compliance with primary drinking water regulations. An
additional 100 methods are being made available to analyze
drinking water samples, which is expected to expedite the review
process and reduce monitoring costs.

Agencies

ITC Investigation of US-Mex-Canada Trade Agreement

The International Trade Commission will be investigating the
impact of the new USMC agreement on the U.S. economy and
specific industry sectors. There will be a public hearing will be
held in DC on Nov. 15, and submissions to appear at the hearing
must be filed by Oct. 29.

See also: @RegStudies Report - US-EU Regulatory
Cooperation: Lessons and Opportunities

Commerce Extends Consumer Privacy Comment Period

The National Telecommunications & Information Administration is
extending the comment period for its notice on advancing
consumer privacy while protecting prosperity and innovation
proposal. Comments are now due Nov. 9.

e Jerry Ellig: IRS Tax Credit Regulation: Too Much SALT?

« Susan Dudley: Report Card On Trump's Derequlatory Activity

o Daniel Pérez: 2018 Fall Unified Agenda & Fiscal Year 2018
Report on Regulatory Reform Under Trump

ED_002989_00051101-00002
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+« Jim Norman: Americans Worry Less About Government
Requlation

¢ Philip Wallach: The Taming of the Few

e John Birdsall: {s Lab-Grown Meat Ready for Dinner?

¢ Jenny Splitter: Consumers Aren't Confused By Plant-Based
Milks, New Research Shows

e David Carter: The Case for USDA Organic

¢ Fred Krupp: Harness the Market to Manage the Climate

 lan Jefferies: Automation Guidance Wise To Include
Railrcads, But More Work Remains

« Jeff Bercovici: Silicon Valley's Giants Can't Avoid Regulation
-- But Mavbe They Can Control it

¢ Erin Dunne: Washington Wonks Love Tech Regulation More
Than Regular Americans Do

¢ Nicolas Colin: Macron and Trump Are Racing To Win At
Regulating Tech Companies

¢ Robert Graboyes: Safety Versus Speed - Drug and Device
Approval Options

OIRA's Fall Unified Agenda

Punching In: New Trump Regulatory Plan on the Way,
Bloomberg

Regulatory Relief Efforts Deliver $23 Billion In Reqgulatory Cost
Savings, The White House

Trump's Rulemaking Agenda Aims To Cut $18B In Costs,
Law360

What's Trump's agenda?, Politico

Trump Administration Taking On Overtime Pay, Franchise
Liability, Bloomberg

The Trump Administration Hints at New Drug Pricing Regulations
on Medicaid, Biologics, StatNews

Congress & Regulatory Reform

New Govemment Fear: Bots May Disrupt Regulatory
Deliberations, Bloomberg

DeVos Will No Longer Seek to Delay Obama-Era Student Loan
Reqgulations, The Hiil

N.Y, N.J. Ask IRS to Nix Proposed Limits on Charitable
Deductions, Bloomberg

Senate Confirms Climate Skeptic to Head DOJ Environment
Office, The Hill

Trump Administration Proposes Tough Rules on Protests, The
Hill

Critics Blast Proposed Regulations for Demonstrations on Park
Service Land in D.C., Washington Times

Financial Markets & Housing

SEC Chair Jay Clayion Says Quarterly Reporting Won't Change
‘Anviime Soon', Wall Street Journal

US Regulators Lift Strict Oversight of Prudential, New York Times
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Banks Take Fight Against New Loan-Loss Rule to
Washington, Wall Street Journal

SEC Ruling Takes Aim at Stock-Exchange Profits, WSJ
CFPB to Define 'Abusive’ Acts by Financial Firms, WSJ
Energy & Environment

YWyoming Proposes lts Own Methane Requlations as Federal
Level Sees Rules Relaxed, NPR

EPA to Kick Off Comment Period for Methane Pollution Rule
Rollback, The Hill

E.P.A. to Disband a Key Scientific Review Panel on Air Pollution,
New York Times

EPA Removes 22 Cleaned-Up Sites From Superfund List, The
Hill
Trump Orders EPA To Lift Regulations On Ethanol, NPR

Trump Administration Waives Environmental Laws to Build
Border wall, Los Angeles Times

EPA Search for Pruitt-Cited Climate Studies Comes Up Dry,
Government Execufive

EPA Puts Off Final S8ay on Science Transparency Rule, New
York Times

Health & Safety

Deadly Limousine Crash In New York Brings Fresh Attention To
Safety Regulation Loophole, NPR

Pharmaceutical Lobby Rolls Qut Changes To TV Ads To Head
Off Reqgulation, Washingfon Examiner

Business
Big Tech Prepares For Privacy Rules, Axios
DC Becomes New Front in War Over Airbnb, The Hill

Next On Tap For US Steelmakers -- Infrastructure, EPA, Energy
Regulations: AlSl, S&P Global

Technology

Ex-CFTC Chair Gensler Says Cryptocurrency Needs More
Requlation Than Qil, Bloomberg

SEC Halts Fraudulent ICO that Falsely Claimed Regulatory
Approval, CCN

New York Attorney General's Probe Into Fake FCC Comments
Deepens, Wall Street Journal
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Messag;

From: GW Regulatory Studies
Center

[regulatorystudies@gwu.edu]

Sent: 8/16/2018 7:08:30 PM
To: McGartland, Al
[McGartland. Al@epa.gov]

Subject:The GW Regulatory Studies

Center Update, August 16

Having trouble viewing this email? Click here

Hegulatory Sandboxes: The
Future of Begulation?, by
Motunrayo Bamgbose-Martins,
8/1

FOO Process Beform
Uhnglerscores Meed for
Eoonomin Review at
independent Begulatory
Agencies, by Mark Febrizio &
Samantha Day, 7/24

DHE Proposes Raising
Barriers o Forsign
Cntrepreneurshin inthe LS,
by Lisa Zimmer, 7/16
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Do you think it is important to have well-informed regulatory
policy? You can help create better policy today by supporting the &%
Regulntory Studiss Canter. With your support, we can continue to
improve regulatory policy through research, education, and outreach.
Thank you and subscribe to our weekly Reguiation Digest!

Trump Administration Picks Up the Reguiator Pace in
e Becond Year, by Bridget C.E. Dooling

Significant regulatory activity declined dramatically -
by 74% - during the Trump Administration's first full
year in office, compared to the same period in the
Obama Administration. This was a profound
disruption to the pace of regulatory activity at
executive branch agencies. The first 6 months of the
Trump Administration's second year reveal a quicker
pace, with significant regulatory activity down 63%
compared to the same period in the Obama Administration. Overall,
however, the Trump Administration's regulatory pace is 70% less than
that of the Obama Administration in its first 18 months. This is a striking
result for an administration that has made regulatory reform a
signature issue. RMors...

REC Scholars filed three separate Public Interest
Comments on EPA’s advanced notice: Increasing
Comsistency and Transnarenoy in BEPLA's Banefit-Const

Analvais, by Susan E. Dudley, Brian F. Mannix, & Joseph J,
Cordes

improve the transparency and

consistency of the analysis supporting its

- significant regulations and, referring to the

. Consumer's Guide to Regulatory Impact

" Analysis, reviews ten tips for achieving this

objective. She encourages EPA, as a first step, to review all its

statutory authority and, to the maximum extent possible, interpret its

statutory standards through a lens of standard benefit-cost analysis
principles. #ore...

Federal News Radio, -
Hercent Dvop in Blgnifican
Regulations in Trump
Adinby's First 18 Months,
Bridget Dooling on Federal
Drive with Tom Temin, 8/16

Government Execufive, £EF#&'s
Bl for ‘Consistent and
Transparent’ Bulemaking
Draws Fire, quoting Joseph
Cordes, Susan Dudley, & Brian
Mannix, 8/14

Forbes, Bacinneniing
Dereguiation, by Susan
Dudley, 8/14

MLex US Tax Wafch, Tax
Heform Regulation Easily
Chears OME Hurdis, quoting
Bridget Dooling, 8/10

Wall Street Journal,
Commissions Are
Mulvaney's Error of
Cnisgion, by Susan Dudley &
Sally Katzen, 8/5

Washington Post, Faut
Chechern Hag the Trump
Administration Bapealed 22
Heogulations for Each Mew
w7, quoting Bridget Dooling
& Susan Dudley, 8/3

Director Susan Dudiey and
Research Professor Erian
Manndix published articles in
the Supreme Court Economic
Review titled, "snproving
Fegulstory Sclence: & Cass
Htudy of the MNational
Amblent Al Guality
Zrandards )" and, "Banefi-
Lost Analvsis as s Cheok on
Adrministrative Discoration”
respectively.
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Mannix's comment explores the reasons
why the Environmental Protection Agency
might choose to conduct a rulemaking on the
general topic of how it considers benefits and
costs, reviews some of the legal
considerations that should be brought to bear
on that effort, and recommends that the
administration consider encouraging this
type of activity in other agencies. Bors...

Cordes’ oomunent discusses the value-
added of using benefit-cost analysis in the
egulatory process, the extent to which
guidance is presently available on the
application of benefit-cost analysis to
egulatory analysis, the specific issue of
which stakeholders should receive standing
in benefit-cost analysis, and the inclusion of indirect effects, also
referred to as co-benefits, in benefit-cost calculations. Bors...

SAVE THE DATE!

Celebrating 25 Years of Executive Order 12866:
Reflecting On Its Longevity and Looking Into Its Future

The &% Bagulstory Studiss Center is co-hosting a forum with
the Trachianberg  School  of Public  Poliny angd  Publis
Admintsiration, the &merican Bar Association, and the Soclaty for
Benefit-Cost Analysis on Monday, September 24. Details will be
forthcoming, but plan to join us in the Jack Blorion Auditorium that
afternoon for a discussion with past and present leaders of the Office
of Information and Regulatory Affairs and other special guests!

Subscribe to the Feguiation Digest and follow @RegBtudiag for
updates!

Co-Director Joseph Cordes
pubdished g review of Scott
Farrow's book "feaching
Heneflt Cost Analysis,” for
the Sociaty for Benefit-Cogt
Analysis,

The George Washingion
University
Regulatory Studies Center

B05 21st St NW, Suite 812
Washington, DO 20052
{202 994-7543
raguiniorvsiudissdowuady

By supporting the %Y
Regulastory Studiss Cantar you
are helping improve regulatory

policies across the country.

Stay Connecled
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The GW Regulatory Studies Center,
205 21st 5, NW, Sulle 612, Washington, DO 20052

Safelnsubsoribe™ mogartiand.sl@epa.aoy

Forward this emall | Undats Profile | About our service provider

Sent by regulatorystudies@owu.edy in collaboration with

Try it fres today
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Message

From: Regulatory Studies Center [regulatorystudies@gwu.edu]
Sent: 8/23/2018 8:12:29 PM

To: McGartland, Al [McGartland.Al@epa.gov]

Subject: Please join us for a forum celebrating 25 years of E.O. 12866

You're Invited!

Sponsored by
The GW Regulatory Studies Center
The Society for Benefit-Cost Analysis

and the
American Bar Association Section of Administrative Law and Regulatory
Practice

ED_002989_00051590-00001
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Monday, September 24, 2018
1:30-5:30 PM
Followed by a Reception hosted by
The Trachtenberg School of Public Policy & Public Administration

We will hear from current OIRA administrator, Neomi Rao,
as well as administrators from the Clinton, Bush, and Obama Administrations.
Senior career agency officials, key congressional staff,
and other regulatory experts will join them to reflect on the past, present, and
future of E.O. 12866.

The George Washingion Unbversity Regulatory Studies Center,
BO5 21st St NW, Sulte 612, Washingion, DO 30052

Safellnsubsoribe™ mcaartiand aldepa.gov

Forward this email | Update Profile | Aboul our servics provider

Sent by regulatorystudies@owu edu in collaboration with
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Try it free today
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Message Having trouble viewing this email? Click here

From: Regulatory Studies Center
[regulatorystudies@gwu.edu]
Sent: 6/13/2018 6:30:54 PM
To: McGartland, Al
[McGartland. Al@epa.gov]
Subject:Regulation Digest, June 12

Feature Story

EPA advanced notice on transparency in benefit-cost
analysis

In this advance notice of proposed rulemaking (ANPRM), EPA is
soliciting comment on whether and how it should promuigate
regulations that provide a consistent and transparent
interpretation relating to the consideration of weighing costs and
benefits in making regulatory decisions. EPA is also soliciting
comment on whether and how these regulations could also
prescribe specific analytic approaches to quantifying the costs
and benefits of EPA regulations.

Also read: Consumer's Guide {o Regulatory Impact Analysis: Ten
Tips for Being an Informed Policymaker

Rulemaking

EPA proposes to retain current NAAQS for sulfur oxides
EPA published a proposed rule that would retain the existing
primary national ambient air quality standards (NAAQS) for sulfur
oxides (SOX) without revision. The current primary standard is
set at a level of 75 ppb, as the 99th percentile of daily maximum
1-hour SO2 concentrations, averaged over 3 years. Comments
are due by September 25.

interior reopens comment period on offshore wind rules

The Bureau of Ocean Energy Management seeks input regarding
areas where offshore wind development on the Atlantic Coast

ED_002989_00051726-00001
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may or may not be appropriate, and what factors the BOEM
should consider in the early stages of its future planning
processes in that area. Comments are due by July 5.

DHS interim final rule on air cargo screenings

U.S. Customs and Border Protection is amending its regulations
pertaining to the submission of advance air cargo data to
implement a mandatory Air Cargo Advance Screening (ACAS)
program for any inbound aircraft required to make entry under the
CBP regulations that will have commercial cargo aboard.

FDA & HHS issue modifications to device standards

In February 1998, FDA announced the availability of a guidance
entitled "Recognition and Use of Consensus Standards." The
notice described how FDA would implement the program and
provided the initial list of recognized standards. The guidance
was updated in September 2007 with later modifications. These
notices describe the addition, withdrawal, and revision of certain
standards recognized by FDA.

EPA issues notice on risk evaluation of toxic substances

EPA is publishing and taking comments on the problem
formulation documents for the first 10 chemical substances
undergoing risk evaluation under the Toxic Substances Control
Act (TSCA). The 10 problem formulation documents refine the
scope documents published in June 2017 and are an additional
interim step, prior to publication of the draft risk evaluations. EPA
is also publishing and taking comments on a document entitled:
"Application of Systematic Review in TSCA Risk Evaluations."
Comments are due by July 26.

Agencies

DOT announces two public meetings on automated vehicles
The Federal Highway Administration will conduct a series of
public meetings to seek input on the integration of automated
vehicles on the Nation's rcadways that will be held at different
locations across the country. The Federal Motor Carrier Safety
Administration announces a public listening session on June 19,
2018, in Ann Arbor, Ml to solicit information on issues relating to
the design, development, testing, and integration of ADS-
equipped CMVs on our Nation's roadways.

e Daniel R. Pérez & Susan E. Dudley: US-Canada regulatory
cooperation continues despite Trump's G-7 outburst
Susan E. Dudley: There's the Beef But Where's the Cow?
Ajit Pai: FCC chairman: Qur job is to protect a free and open
internet

¢ EDITORIAL: Cost-Benefit Reform at the EPA
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¢ Farhad Manjoo: How Net Neutrality Actually Ended L.ong
Before This Week

¢ Henry Miller & Jeff Stier: California’s java joke is a wakeup
call on cancer warnings

e Clyde Wayne Crews: What The AT&T-Time Warner Merger
Decision Means For U.S. Regulation

¢ Naeem Aslam: Crypto Regulation: Who's Ahead, EU Or J.8.?

« David Flores: "Stopping rules” would say when it's time to
shift from debating fo acting
Milton Ezrati: The Case for Collaborative Regulation
Sean Speer: Despite G7 Tiff, US & Canada Can Cooperate on
Regulatory Reform

Congress & Regulatory Reform
Trump seeks to reorganize the federal government, Politico

Senate bill increases funding for FAA commercial space office but
seeks regulatory reform, Space News

Financial Markets & Housing

Latest Casualty of Government Regulation: Bail-Bond Insurance,
Wall Street Journal

Energy & Environment

EPA to review how it adds up the economic pros and cons of
environmental rules, Washington Post

Groups want more time to comment on cost-benefit proposal,
E&E News

Harvard president denounces proposed EPA regulations on use
of scientific research, Boston Globe

EPA to consider changing how it weighs costs, benefits of
reqgulations, The Hill

Industry applauds move to 'sustainable regulation’, E&E News
Health & Safety

Podcast: KHN's "What The Health" Health Care Politics, Midterm
Edition, Kaiser Health News

White House taps the brakes on HHS religious rule, Modern
Healthcare

Business

What Reqgulatory Worries? Global Tech Stocks Reach New
Heights, Wall Street Journal

Taking Flight: Requlating Our Skies, Washington Post

Why the AT&T-Time Wamer Case Was So Closely Watched,
New York Times

Reqgulations and permit headaches keep food trucks from cruising
down Easy Street, USA Today

Technology

The Net Neutrality Repeal |s Official. Here's How That Could
Affect You., New York Times
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FAA's Safety Rules for Commercial Drones Are Overly Strict,
Report Says, Wall Street Journal

SEC's 'Crypto Czar Says Smart Contracis Can Help Regulation,
Fortune

Regulatory Concemns Dampen Bitcoin Volatility, Forbes

Crypto companies 'running towards' regulation is good for bitcoin,
analyst Tom Lee says, CNBC
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Message Having trouble viewing this email? Click here

From: Regulatory Studies Center
[regulatorystudies@gwu.edu]
Sent: 7/11/2018 6:49:01 PM
To: McGartland, Al
[McGartland. Al@epa.gov]
Subject:Regulation Digest, July 11

Editor's Note: Today's edition covers the past two weeks of updates.
We hope you had a happy Fourth of July!

Feature Story

EPA proposes increased biofuel mandates for 2019

EPA published a proposed rule setting the Renewable Fuel
Standards for 2019, mandating ethanol, biodiesel, and cellulosic
ethanol to be blended into transportation fuel. The rule requires
19.88 billion total gallons of biofuel to be blended in 2018, a 60
million gallon increase from 2018 levels. EPA has scheduled

a public hearing in Ypsilanti, Ml on July 18.

e Read our related analysis of the Renewable Fuel
Standard, a case for reform, and Forbes op-ed.

Rulemaking

DHS & State Dept. Issue Immigration Rule
DHS finalized amendments to eliminate the nonimmigrant visa
exemption for certain Caribbean residents seaking to come to the
US as H-2A agricultural workers, and the State Department
issued further clarifications.

¢ Read Daniel R. Pérez & Lisa A. Zimmer's comment on

the International Entrepreneur Parole Program.

EPA Proposes Decreased Lead Standards
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EPA is proposing to lower the Dust-lL.ead Hazard Standards from
40 yg/ft2 and 250 pg/fi2 to 10 pg/ft2 and 100 ug/ft2 on floors and
window sills, respectively. Comments due by August 16.

FHA Issues Final Rule on Home Inspections

The Federal Housing Administration is streamlining the inspection
requirements for FHA single-family mortgage insurance by
removing the regulations for the FHA Inspector Roster. The
Roster is a list of inspectors approved by FHA as eligible to
determine if the construction quality of a one- to four-unit property
is acceptable as security for an FHA-insured loan.

EPA Proposes Cross-State Air Pollution Rule

EPA is proposing an update to determine the interstate rule for
the 2008 ozone National Ambient Air Quality Standards. The rule
proposes minor revisions to existing regulations. Comments due
by August 31.

EPA Extending Compliance for Petroleum Refinery NESHAP
EPA is proposing to delay the compliance date for maintenance
vents located at sources constructed on or before June 30, 2014
under the National Emission Standards for Hazardous Air
Pollutants refinery rules from August 1, 2018 to January 30,
2019. Comments due by August 9.

Agencies

EPA Extends Comment Period on Transparency Rule
The, "Increasing Consistency and Transparency in Considering
Costs and Benefits in Rulemaking Process," comment period has
been extended by 30 days to August 13.

¢ Read Reg Studies’ Consumer's Guide to Regulatory

Impact Analysis.

FCC Extends Comment Period on 2.5 GHz Band Rule
The Federal Communication Commission is seeking comments
on proposed service rules that allow more efficient and effective
use of 2.5 GHz band, and is extending the comment period by 30
days to August 8.

MSHA Seeks Comments on Coal Mine Dust Exposure

The Mine Safety and Health Administration is seeking to develop
a framework to study the impact of the "Dust Rule," and further
information on means to lower miners' exposure to respirable coal
mine dust. Comments are due by July 9, 2019.

¢ Bridget C.E. Dooling: Justice Kennedy's Parting Swipe

Against Judges Deferring to Administrative Agencies

Susan E. Dudley: Pruitt's Legacy at EPA

EDITORIAL: Pruitt Drowns in the Swamp

Daniel Turner: Return the EPA to the Stales

John Fund: Why EPA’'s Scott Pruitt Had to Go (and What to

Expect From the EPA Now

¢ Myron Ebell: Andrew Wheeler Keeps a Low Profile at the
EPA, Gets Things Done
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« Jason Grumet: A New Climate of Realism Emerges in Energy
Debate

¢ Aaron Klein: Banklike Credit Unions Should Follow Bank
Rules

¢ EDITORIAL: A Risky Drug Approval Lesson

¢ Lindsey Stroud: Public Health Groups Should be Applauding
Big Tobacco's Harm Reduction Efforts

e Henry Miller & Jeff Stier: USDA Moves to End Rent-Seeking
in Poultry Industry
EDITORIAL: The Taxi Empire Strikes Back
Wayne Crews: What Do Scholars Say About the Conceptual
& Empirical Relationship Between Regulation &
Entrepreneurship

« Steve Allocca: Requlating Disruption: Lessons from
Facebook, Uber and LendingClub

¢ Dan Backer: Free Speech Means a Free Internet - Even If
Democrats Don't Like It

e Jonathan Wood: California Should Tum to Markets to Solve
lts Water Woes

¢ Steven Greenhut: California's 'Net Neutrality' Bill is About
National Politics, Not Policy

e Robert Hackett: Facebook's Crypto Ad Ban Hurt Competition.
Regulators Should Scrutinize it

¢ Jyoti Bansal: The Self-Requlation Window is Closing for Tech
Companies

o Jimmy Quinn: Can Trump Make the Bureaucracy Sane
Again?

¢ Baylen Linnekin: Trump's Proposal to Reform Federal Food
Regulations is Long Overdue

¢ Richard Williams: Time o Celebrate Red, White, Blue - Not

Red Tape

Congress & Regulatory Reform

Brett Kavanaugh Has Shown Deep Skepticism of Regulatory
State, Wall Street Journal

Trump Signs Order Giving Agency Heads More Power to Appoint
Regulatory Judges, The Hill

Financial Markets & Housing
Mulvaney's Challenger Is Leaving CFPB, Wall Street Journal

How Regulators Averted a Debacle in Credit-Default Swaps, Wall
Street Journal

Best Interest Concept Here to Stay Despite Death of Fiduciary
Rule, Says Prominent Law Firm, Forbes

Fed's Quarles Defends Global Regulatory Bodies, Wall Street
Journal

Security or Commodity? Cato Institute Rolls Qut Dual-Tier ICO
Reqgulation Proposal, Forbes

Energy & Environment

Ex-Coal and Energy Lobbvist Named Acting EPA Chief, Wall
Street Journal
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Who is Andrew Wheeler, EPA's New Acting Chief?, The Hill

Pruitt is Gone. but these Five E.P.A. Policy Battles are Still
Ahead., New York Times

Developers Go With the Flow as New Water Rules Kick in, Wall
Street Journal

EPA Takes Next Step Toward Replacing Cbama-Era Climate
Rule, The Hill

Pruitt Grants Loophole to 'Super Polluting' Diesel Truck
Manufacturers on Last Day at EPA, The Hill

Greens Win Court Case Seeking Stronger Air Pollution Rules for
Brick Makers, The Hill

Health & Safety

Airlines Dodge Minimum Seat Size as FAA Sees No Safety Issue,
Bloomberg

FDA Pledges 'Efficient Regulation’ of Mobile Health Apps,
Helathcare Dive

FDA Green-Lights 14 Digital Health Products, Continues to
Evolve Regulations, MobiHealth News

Supreme Court Nominee Brett Kavanaugh Could Leave His Mark
on Many Health Care Cases, NPR

Business

Four Words Missing in the New Tax Law Give Restaurants
Heartburn, Wall Streetf Journal

FAA Declines to Regulate Seat Size on Aircrafts, The Hill

Top Oil Market-Maker Closes After 'Damaging’ Regulatory
Changes, Bloomberg

Technology

Calif. Lawmakers Reach Agreement on Strict Net Neutrality
Legislation, The Hill

Federal Court Rules Against Drone Hobbyist, Sels Stage for
Requlations, The Hill

Forget Crypto? Centralized Virtual Currencies Greater Threat to
U.S. Elections, Expert Tells Senate, Forbes

Crypto Indusiry Frustrated by Haphazard Regulation, New York
Times

Other Countries Forge Ahead on Crypto Regulations, New York
Times
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Message

From: Regulatory Studies Center
[regulatorystudies@gwu.edu]
Sent: 6/12/20197:37:52 PM
To: McGartland, Al
[McGartland. Al@epa.gov]
Subject:Regulation Digest, June 12

Agency Rulemaking Highlights

Having trouble viewing this email? Click here

Fattents Over Panerwork

The Centers for Medicare & Medicaid Services issued a
request for information seeking public comment on ideas for
regulatory, subregulatory, policy, practice, and procedural
changes that reduce unnecessary administrative burdens for
clinicians, providers, patients, and their families. Comments
due August 12.

Hatlroad Bafet

The Federal Railroad Administration, after receiving petitions,
issued a notice of proposed rulemaking to reconsider the
agency's requirement for commuter and intercity passenger
railroads to develop and implement a system safety program.
Comments due August 12.

Canatically Enoineered Oroanisms

The Animal & Plant Health Inspection Service issued a
proposed rule to comprehensively revise they agency's
regulations regarding the movement of certain genetically
engineered organisms to create a regulatory pathway for
innovators. The agency seeks to allow for the development of
new and novel organisms that are unlikely to pose plant pest
risks. Comments due August 5.

-- Article from The Bationa! Law Havisw,
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E-Cinaretis Guidanse

The Food & Drug Administration issued guidance for industry
on how to prepare premarket tobacco product applications for
electronic nicotine delivery systems.

A8 Puael Raoulations

The Environmental Protection Agency is adopting a new
statutory interpretation to allow gasoline blended with up to
15% ethanol to be eligible for the Reid Vapor Pressure waiver
under the Clean Air Act.

Airworthiness Directives - Boeing

The Federal Aviation Administration issued two final rules
approving airworthiness directives for various Boeing aircrafts.
The directives review the safety status of multiple fasieners

and iugs.

¢ Susan Dudley: Competition Can Be Good for Regulators
Too

¢ WSJ Editorial: Big Tech in the Dock

e NYT Editorial: Why Is America So Far Behind Europe on
Digital Privacy

¢ Chirantan Chatterjee: The Devil is in the Device, Not the
Platform

e Bethany Davis Noll & Richard Revesz: it's a Bad Idea {0
Pick a Fight with California On Car Emissions
Benedic lppolito: Get Rid of Surprise Medical Bills
Alex Muresianu: Federal Hospital Regulations Are a
Competition-Killing Mess. A New Bill Promises To Fix That.

¢ Diego Zuluaga: The SEC Can't Keep Kik-ing the Crypto
Can Down the Road

o WSJ Editorial: Fiduciary Rule Fixer-Upper

¢ Bert Ely: Reducing Banks' Requlatory Burden is Easier
Said Than Done

¢ Kurt Schacht: Swipe Left On the SEC's Investor-Protection
Rule

e Scott Shackelford: Companies’ Self-Requlation Doesn't
Have to Be Bad for the Public

¢ Jessica Melugin: Conservatives Who Want Facebook,
Other Social Media Regulated Should Think Twice

e Amandeep Khuruna: One Year Into GDPR: A Lock Ahead
At The Privacy Regulation Compliance Landscape

Congress & Regulatory Reform

Treasury issues final rules to block blue-state workarounds to
SALT deduction cap, The Hill

Senators to review impacts of WOTUS rulemaking, E&E News
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Trump orders agencies to streamline biotech regulations,
Greenwire

Financial Markets & Housing

Rewrite of Bank Rules Advances Slowly, Frustrating
Republicans, Wall Street Journal

S.E.C. Tells Brokers to Work for You, but Don't Skip the Fine
Print, New York Times

Energy & Environment
EPA sends draft methane rule to Trump, Greenwire

EPA may spin off disputed changes in Clean Power Plan redo,
Greenwire

EPA issues guidance critics say would limit state’s authorities
over pipeline projects, The Hill

Science Advisory Board to review clean cars rollback,
Climatewire

Health & Safety

Supreme Court will not hear case on gun silencer regulations,
AP

USDA plans to scale back regulation of genetically modified
plants, UPI

Judges scrap Trump safety check change, E&E News

Business

Tech Giants Google, Facebook and Amazon Intensify Antitrust
Debate, Wall Street Journal

Trump's Trustbusters Bring Microsoft Lessons to Big Tech
Fight, Bloomberg

As Calls For Regulation Get Louder, Could The 'Techlash' Go
Too Far?, WBUR

Regulators wam e-cigarette companies over influencer posts
that failed to disclose nicotine risk, Washington Post

Technology

Crypto Exchanges Are Facing Their Biggest Regulatory Hurdle
Yet, Bloomberg

Maine shakes up debate with tough internet privacy law, The
Hifl

California 'anti-eavesdropping' bill seeks to regulate smart
speakers, USA Today
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Message Having trouble viewing this email? Click here

From: Regulatory Studies Center
[regulatorystudies@gwu.edu]
Sent: 5/22/20195:41:47 PM
To: McGartland, Al
[McGartland. Al@epa.gov]
Subject:Regulation Digest, May 22

The Regulation Digest will be on vacation next week with some of
the Regulatory Studies Center team. The Digest will resume on
June 5th. See you then!

<-- Make sure you read Daniel's commentary on the just released
Lindfied Agendal

Feature Story

Consistency and Transparanoy in EPA Bulemaking

The Environmental Protection Agency released a memo titled,
"Increasing Consistency and Transparency in Considering
Benefits and Costs in the Rulemaking Process," which seeks to
standardize how the agency measures the benefits and costs of
its regulations.

See related public interest comments from Susan
Dudley, Joseph Cordes, and Brian Mannix.

Agency Rulemaking

The Contro! of Hazerdous Energy

The Occupational Safety and Health Administration published a
request for information to help the agency determine what action,
if any, it should take to modernize its control of hazardous energy
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(Lockout/Tagout) standard to reduce regulatory burdens while
maintaining or improving worker safety. Comments due August
19.

Hegistered Derivatives Clagring Organizations

The Commeodity Futures Trading Commission issued a proposed
rule to amend its regulations applicable to derivatives clearing
organizations. The agency intends to enhance risk management
and reporting obligations, clarify the meaning of certain
provisions, simplify registration and reporting processes, and
codify existing relief and guidance. The proposal is part of the
Commission's review of its regulations and practices to make
them simpler, less burdensome, and less costly. Comments due
July 15.

Teat Procedures for Comperassors

The Department of Energy published a notice seeking public
comment on whether the agency should proceed with a petition to
allow compressor manufacturers 1o use a consensus industry test
method in addition to the agency's own test procedure for
determining energy efficiency compliance. According to the
petition, the requirement to use the agency's test procedure can
create duplicative testing resulting in additional cost to industry.
Comments due August 15.

Dbt Collsclion Practioss

The Consumer Financial Protection Bureau issued a proposed
rule to amend Regulation F to prescribe Federal rules governing
the activities of debt collectors. The agency is proposing
additional disclosure-related and record retention requirements
for debt collectors covered under the Fair Debt Collection
Practices Act in addition to other changes to debt collection
communications and related practices. Comments due August
19.

Asxzistanoe Tor Low-Inooms Velteran Families

The Department of Veterans Affairs issued a proposal to amend
regulations that govern the Supportive Services for Veteran
Families Program. The agency states that the changes would
enable grantees to augment available housing options for
homeless veterans in high rent burden communities by increasing
rental assistance for up to two years before recertification.
Comments due June 17.

« The Herald Editorial Board: Editorial; Where the EPA Went
Wrong on Water Quality

¢ Mary Kate Hopkins: Donald Trump's Regulation Cuts are
Having an Effect

e Jeff Sovern: Congress is Considering Privacy Legislation - Be
Afraid

e Jon Hartsel & Peter St. Onge: Canada's Free-Market
Example for the SEC
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¢ Former U.S. Rep. John Hostettler: Welcome Back,
Federalism - Dems Begin to Champion Stale's Rights

¢ Elaine Ou: Treat Facebook Like Big Tobacco

o Greg Wright: China-US Trade War Heats Up: 3 Reasons it
Won't Cool Down Anytime Soon

¢ Harry Litman: The Justice Depariment Boosts Lethal Injection
in a Big Way

« Seth Frotman: Let's Stop Treating Student Borrowers Like
Second-Class Citizens

¢ Tara Lachapelle: The Market Needs to Be More Skeptical
About T-Mobile-Sprint

¢ Kevin Kosar: Financial Collapse of the United States Postal
Service is Coming

¢ James Broughel: New Rule Exposes the Regulatory
Waitchdog that Wasn't

¢ Thomas P. Vartanian: The Unintended Consequences of
Interest Rate Caps

Congress & Regulatory Reform

Trump touts rule-axing record but slow to guantify benefits, E&E
News

ICE gets CFTC nod for 'speed bump' on U.S. futures
exchange, Reufers

Use Scalpel Not Ax on Guidelines, Transportation Industries Say,
Bloomberg

Financial Markets & Housing
U.S. bank regulator will vet nexd Wells Fargo CEQ, Reuters

Fingerprints and finances: next Wells Fargo CEQO will be under
regulatory microscope, Reufers

Pavday Lenders Drum Up Customer Support to Ease
Reqgulations, The Wall Street Journal

Inguiries Into Reckless Loans to Taxi Drivers Ordered by State
Attorney General and Mayor, The New York Times

Energy & Environment

EPA Plans to Rewrite Costs and Benefits of Anti-Pollution Rules,
Bloomberg

Trump's EPA shifts more environmental enforcement to states,
The Washington Post

California utility in big 2015 gas leak had failed to probe leaks for
decades, Reuters

Utility, regulatory failures led to biggest US gas leak, The
Washington Post

States aren't waiting for the Trump administration on
environmenial protections, The Washington Post

EPA to implement change reducing number of predicted deaths
from air pollution: report, The Hill

E.P.A. Plans to Get Thousands of Pollution Deaths Off the Books
by Changing lts Math, The New York Times
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EPA mercury proposal faces harsh reception at House hearing,
E&E News

Health & Safety

Airlines urge regulators not to compete on safety after Boeing
crisis, Reufers

Judge orders FDA to speed up review of e-cigarettes, The
Washington Post

Business

U.S. to mirror EU moves in scrutinizing derivatives clearers,
Reuters

T-Mobile, Sprint Get Merger Backing From FCC Chairman, The
Wall Street Journal

Trump grants temporary reprieve from Huawei ban, Financial
Times

Technology

Facial-Recognition Startup Calls for Regulation Instead of Bans,
The Wall Street Journal

Sandberg says breaking up Facebook wouldn't fix its
problems, The Hill

FCC delays review of spectrum assigned to vehicle
communication, Reufers

U.8. Postal Service Starts Testing Self-Driving Trucks, The Wall
Streeft Journal

Senate Commerce chair o renew push for regs on self-driving
vehicles, The Hill
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Message Having trouble viewing this email? Click here

From: Regulatory Studies Center
[regulatorystudies@gwu.edu]
Sent: 1/23/2019 8:46:30 PM
To: McGartland, Al
[McGartland. Al@epa.gov]
Subject:Regulation Digest, January 23

27 Nobel Laureates, All 4 former Fed Chairs, and 15 Former
Chairs of the Council of Economic Advisers 'Unite Behind
Carbon Dividends as the Bipartisan Climate Solution’

The Climate Leadership Council's October 2018 report, "The
Dividend Advantage," is making headlines as the Wall Street
Journal ran an article, supportive op-ed, and negative
column this past week which are listed here:

Former Fed Leaders, Economists Rally Around Carbon Tax,
Timothy Puko

-~ "The plan advocates replacing many environmental
regulations with a simplified tax on businesses that release
carbon into the atmosphere, an incentive for them to use
cleaner energy. While economists have long supported
carbon taxes as a climate-change solution, the new
statement shows broad support for a political sweetener:
sharing the proceeds with American consumers."

Economists' Statement on Carbon Dividends, multiple
authors

-- "Global climate change is a serious problem calling for
immediate national action. Guided by sound economic
principles, we are united in the following policy
recommendations..."
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Big Names Bake a Climate Pie in the Sky, Holman W.
Jenkins, Jr.

-- "Finally, pardon a valedictory cynicism, but the most
important truth about any political propoesal is the part unsaid.
Corporations rush to fund the carbon-dividend campaign not
because they believe the plan is actionable, but because
CEOs and PR departments need something gaudy to point
to in order to suggest their concern about climate.”

Roslyn Layton: Will the STB Resist the Urge 1o Re-
Regulate the Railroads?

Editorial: Google Gets Caught in Europe's Privacy Trap
Liza Zimmerman: Supreme Court's Wine-Regulation
Case Focuses on Protectionism

Veronique de Rugy: Trump Paving the Road to Overtime
Pay With Good Intentions

Corbin Barthold: The Judiciary Can Corral the
Administrative State, but Only the People Themselves
Can Tame It

Mike Carr: The Mythology of Deregulation

Marietje Schaake: Beware of Tech Companies Playing
Government

Tony Nitti: {RS Publishes Final Guidance on the 20%
Pass-Through Deduction: Putting it All Together

Alan Gassman: What to Ask Your Tax Advisors About
the New Section 199A Regulations

Noelle Acheson: Cceans Apart; Crypto Regulation in the
US and EU

Alfred Robinson: it's Official: OIRA has Received
Proposed Part 541 Overtime Regulations

Tammy McCutchen: Trump's DOL Should Stop
Protecting Bad Obama-Era Policy

Trump's Deregulatory Agenda in Court, E&E News

Shutdown Slows Momentum of Deregulation Efforts, Federal
News Network

Federal Register Eases Publishing Guide for Government
Shutdown, Bloomberg

For Trump Administration, It Has Been Hard to Follow the
Rules on Rules, New York Times

House Dem to Offer Measure Backing Paris Climate Deal,
The Hill

IRS Releases Final Rules on Section 965 Repatriation
Taxes, Accounting Today

Financial Markets & Housing

Wall Street Braces for MiFID-Style Rules Descending on the
U.8., Bloomberg
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Wall Street Backlash Sinks Plan to Transform Swaps Market,
Wall Street Journal

NY's Vullo on Bank Regulation, Bloomberg

The Hot New Job in Fintech: Someone to Deal With
Requlators, Bloomberg

Energy & Environment
4 Things to Watch this Year at DOE, E&E News

EPA Model for Measuring Rule Benefiis May Inspire Other
Agencies, Bloomberg

EPA Nominee Andrew Wheeler Pledges to Ease
Burdensome Environmental Regulations, Wall Street
Journal

EPA Keeps Certain Industry Toxics Standards Unchanged,
E&E News

U.S. State Dept Says May Ask Trump to Scrap Another
Cbama Climate Order, Reuters

Critics Slam WOTUS Economics: 'In Theory, Pigs Could Fly',
E&E News

Andrew Wheeler, at E.P.A. Confirmation Hearing, Walks a
Fine Line on Climate Change, New York Times

Regulation Pushes Cannabidiol Treatments Into Mainstream,
Newsmax

Consumer-Safety Watchdog Sidelined by Government
Shutdown, Wall Street Journal

Approvals of New Prescription Drugs at Risk in Shutdown,
Wall Street Journal

FDA May Call Back Furloughed Staff for Food-Safety
Checks, Bloomberg

Trump Administration Sets Final Rules for New Business Tax
Deduction, Wall Street Journal

U.S. Regulators Have Met to Discuss Imposing a Record-
Setting Fine Against Facebook for Privacy Violations,
Washington Post

Google Fined $57 Million in Biggest Penalty Yet Under New
European Law, Wall Street Journal

Apple's Tim Cook Says Regulatory Action is Needed to
Restore 'Full Faith' in Tech, MarketWatch

Privacy Problems Mount for Tech Giants, Wall Street
Journal

American Railways Chug Toward Automation, Wall Street
Journal

The Coming Digitization of the Regulatory Environment,
NextGov

FAA/UAS - Drone Regulation Marches Forward!, JD Supra

Court rejects FCC request to delay net neutrality case, The
Hill
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if Google and LG Like Smart TVs, So Should the Privacy
Police, Bloomberg
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Message Having trouble viewing this email? Click here

From: Regulatory Studies Center
[regulatorystudies@gwu.edu]
Sent: 1/9/20199:11:56 PM
To: McGartland, Al
[McGartland. Al@epa.gov]
Subject:Regulation Digest, January 9

Feature Story:

Government Shutdown Affects Rulemaking

Normally the Regufation Digest would be providing you with
the most important final rules, proposed rules, and notices
from federal agencies, but the government shutdown has left
the Federal Register rather barren. Bridget Dooling and the
rest of our team will be providing related insights during the
shutdown.

Recent @RegStudies media citations:

- "Much of OIRA is furloughed because OMB is part of this
shutdown.. It's possible that agencies could provide additional
time, but it's not guaranteed.”

- "Bridget Dooling suggested the agency may be continuing to
work on a subset of rules for agencies that remain funded or
activities that are excepted during the shutdown. "But that it's
on a case-by-case basis, because OIRA is subject to the

funding lapse.”

- "The federal government published fewer than 20
‘economically significant' regulations in 2017, down from close
to 100 in 2016 and the least since the beginning of the Reagan
administration.”
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- "The slow pace in new #regulation is leading to the business
confidence that we have seen in the US. Executives are no
longer worried about what is coming next."

¢ Cass Sunstein: Trump's Wall Fails Trump's Test for New
Requlations

¢ Crispin Sartwell: What's Worse Than Facebook?

¢ Tyler Cowen: Why Internet Censorship Doesn't Work and
Never Will

e Yuval Levin: 'Judicial Fortitude' Review: Time for Congress
{o Do lts Job

¢ Brian Knight: States must rework their arguments against
OCC fintech charters

o James Broughel: The Problem with 'Expert’ Regulation

¢ Wayne Crews & Ryan Young: Reining in Regulatory Dark
Matter

o Joseph Vasapoli: Fight Climate Change By Freeing the
Electric Consumer

¢ Howard Homonoff: How Democrats' Control of the House
Could Impact Media Regulation In 2019

¢ Marlo Lewis: Trump's EPA to Repeal Another Obama-Era
Anti-Coal Regulation

e Chris Koopman: Lessons to Take From Drones Shutting
Down Gatwick Airport

¢ Steven Hill: How to rein in Big Tech

e Jeanne Lenzer & Shannon Brownlee: The FDA is Still
Letting Doctors Implant Untested Devices Inte Qur Bodies

¢ Wayne Crews: Working Together, We Can Keep Country
People Off the Internet (Just Kidding; Jumpstart 5G This
Way)

e Michael Mikulka: Benefits of Limiting Toxins Obviously
Outweigh Cost - Except at Trump's EPA

¢ Kirsten Wegner: Market Volatility Ensures a Larger Role
for FinTech in 2019

+ Jennifer Liss Ohayon & Leif Fredrickson: Newly
Empowered Democrats Need 1o Save the EPA - Again

e WSJ Editorial: Fighting a Tort Plague

Congress & Regulatory Reform

Rulemaking Goes Dark During Shutdown Over
Spending Standoff, Bloomberg

OIRA still reviewing some regs during shutdown,
E&E News

Trump administration considers rollback of anti-
discrimination rules, Washington Post

2019 Qutlook: Four Things About Trump's Push to
Derequlate, Bloomberg
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Trump asks Supreme Court {o resolve groundwater
fight, E&E News

Financial Markets & Housing

Meet the Watchdog Called CryptoMom, Wall Street
Journal

Fed Nominee Nellie Liang Withdraws From
Consideration, New York Times

Energy & Environment

Utilities Speed Up Closure of Coal-Fired Power
Plants, Wall Street Journal

U.8. limits on coal plant mercury emissions too
costly: Trump's EPA, Reuters

Trump nominates Wheeler for top job at agency,
E&E News

Trump administration presses ahead with Alaskan
drilling plan despite shutdown, The Hill

U.S. Carbon Emissions Surged in 2018 Even as
Coal Plants Closed, New York Times

Health & Safety

Counterdrone Technologies Face Slow Ramp-Up at
Airports Globally, Wall Streeft Journal

EPA moves to ban toxic paint-stripper chemical for
some - but not all - uses, Washington Post

How Many Lives EPA Rules Save Comes Down to
the Counting, Bloomberg

Business

introduction of business rules slows sharply under
Trump, Financial Times

Judge Blocks Airbnb Crackdown in New York City,
Wall Street Journal

Education

DeVos moves to boost college online learning while
reducing regulatory oversight, Washington Post

Technology

FAA Launches Test Program o Speed Up Drone
Identification Rules, Wall Street Journal

These are the 2019 court fights that will decide the
future of net neutrality, Washington Post

Good Privacy Requires Tech, Cultural Change, Wall
Street Journal

Winklevosses' Cryptocurrency Exchange Says the
'Revolution Needs Rules’, Wall Streef Journal

ED_002989_00062109-00003



EPA-HQ-2019-7378

GW Regulatory Studiss Center, BOS 21s0 Sf, NW, Suile 512, Washington, DO 20052

Safellnsubsoribe™ mogartlend ai@ena.goy

Forward this email | Undate Profile | About our service provider

Sent by regulatorysiudies@owiedy in collaboration with

Try it fres today

ED_002989_00062109-00004



EPA-HQ-2019-7378

Message Having trouble viewing this email? Click here

From: Regulatory Studies Center
[regulatorystudies@gwu.edu]
Sent: 9/11/20197:51:51PM
To: McGartland, Al
[McGartland. Al@epa.gov]
Subject:Regulation Digest, September
11

Editor's Note: GW Remembers September 11th -- Join members
of the GW community in honoring the memory of the nine GW
alumni who died in the September 11th tragedy, as well as all of
those who lost their lives that day in the attacks on the World Trade
Center. -- 7:00 PM, Kogan Plaza.

Agency Rulemaking Highlights

Asvium Provessin

Citizenship & Immigration Services issued a notice of
proposed rulemaking to remove a provision requiring USCIS to
grant or deny an asylum application’s initial employment
authorization (EAD) application within 30 days. Comments due
November 8.

Incandescent Lioht Balby

The Dept. of Energy issued a final rule withdrawing energy
conservation standards for incandescent light bulbs which
were issued under the Obama administration on January 19,
2017. Effective October 7.

The department also issued a nglics of proposed
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detarmingtion that previous standards do not need to be
amended. Comments due November 4.

Infant Bouncer Saals

The Consumer Product Safety Commission issued a direct
final rule incorporating ASTM voluntary standard requirements
for infant bouncer seats. Comments due October 7.

MIST Privacy Framework

The National Institute of Standards & Technology issued a
notice to publish a "Preliminary Draft of the NIST Privacy
Framework: A Tool for Improving Privacy through Enterprise
Risk Management." NIST will hinst 5 webinar on September
17. Comments due October 24.

***Read Daniel Pérez's public interest comment: HTiA's
Aoprogch 1o Consumear Privacy™

Marine Diesel Engines

The Environmental Protection Agency issued a proposed rule
to allow additional time for certain high-speed commercial
vessels to install certified Tier 4 marine diesel engines, and to
streamline certification requirements in engine development.
Comments due October 21.

Hoahthoare Enroliment

The Centers for Medicare & Medicaid Services issued a final
rule with comment period implementing Medicare, Medicaid,
and Children's Health Insurance Program providers and
suppliers to disclose affiliations with other providers and
suppliers. The rule also provides CMS with additional authority
to deny or revoke a provider's or supplier's Medicare
enroliment. Effective November 4.

+ Fred Krupp: Car Companies Want Stricter Emissions
Standards. What's the Problem?

e Greg Ip: How to Get Rid of Carbon Emissions: Pay
Farmers to Bury Them

¢ Jody Freeman: The Auto Rule Rollback That Nobody

Wants, Except Trump

WSJ Editorial: Long Live the Incandescent Bulb

Paul Krugman: Trumpism Is Bad for Business

NYT Editorial: We Still Don't Know How Safe Vaping Is

Chelsea Boyd: Tobacco Harm Reduction: Applying the

Evidence 1o Policy

+ Scott Gottlieb: E-cigarettes Are Not Off the Hook

¢ Paul LePage: NOAA's Plan to Save the Whales Has Maine
Lobstermen Boiling

+ Adam Minter: It's Time to Reqgulate Quter Space

e Henry Miller: We Need A Requlatory Reformer {0 Head the
FDA
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e James Freeman: How Much Would It Cost to Fire Trump?

e Matt Mackowiak: FDA Regulations On E-cigarettes an
Exercise in Crony Capitalism

¢ Brad Smith & Carol Ann Browne: Tech Firms Need More
Regulation

e David Hayes: Trump Administration is Testing Corporate
Environmental Resolve

¢ Susan Matthews: Everything is Endangered

e Amy Sinden: Trump's Deregulatory Zeal Goes Beyond
Even Where Industry Asks Him to Go

¢ Tyler Bishop: Advertisers and Publishers Must Work
Together to Overcome Privacy Regulation Challenges

o Matt Anderson: lt's Time To Re-requlate Airlines

¢ Steven Greenhut: Worker-rights Nill Does No Favors for
Drivers or Consumers

¢ Lauren Willis: CPFB Head Misguided In Reliance on
Consumer Education

¢ John Maa & Jeffrey Wigand: San Francisco Banning E-
cigareties is a Model for the Nation

+ Thomas McGarity: Another Trump Rollback That Will
Harm Texans

e Douglas Schoen: States Move On Issues as Federal
Government Remains Gridlocked

¢ Ruth Ellen Wasem: Report On Migrant Children
Documents the Painfully Obvious

Congress & Regulatory Reform

New Google and Facebook Inquiries Show Big Tech Scrutiny
Is Rare Bipartisan Act, Wall Street Journal

Some industries see Trump's rule killing going too far, Greenwire

Politicians Race o Claim Their Piece of the Techlash,
Bloomberg

Sen. Cardin moves to block ACE rule, Greenwire

Financial Markets & Housing

Banks Want Reassurance on Payday-Type Loans, Wall Street
Journal

CFPEB moves to ease fintechs' regulatory fears, American Banker

U.S. SEC proposes additional transparency requirements on
self-regulatory organizations, quarterly reports, Reuters

When New Investor-Protection Rules Come Up Short, States
Step In, Wall Street Journal

Technology Is Banks' New Battleground, Wall Street Journal

Energy & Environment

Justice Dept. Investigates California Emissions Pact That
Embarrassed Trump, New York Times

In a twist, Colorado asks EPA to lower state's air rating,
Associated Press

Keep an eve out for 7 highly anticipated rules, Greenwire

EPA slaps failure finding on 2 states, E&E News
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Conservatives, coal groups fight Trump carbon rule in court,
Energywire

Wheeler: No final decision on splitting rollback, Greenwire

Citing climate risks, EPA unveils plan for recycling, reuse,
Greenwire

Trump rolls back regulations on energy-saving lightbulbs, CNBC

EPA Wanis to Revoke California Auto Regulation Powers,
Bloomberg

Health & Safety

Trump Administration Considering Ban on Nontobacco-
Flavored Vaping Products, Wali Street Journal

Federal Watchdog Warns EPA Is Failing To Enforce Lead
Paint Abatement Rules, NPR

Juul Violated Federal Rules by Marketing Vaping Products as
Safer Than Cigarettes, F.D.A. Says, New York Times

Vaping Health Scare Prompts Slew Of Proposed Regulations
From NY Lawmakers, WLNY

FDA Adopits Units of Measure Standard for Regulatory
Submissions, Regufatory Focus

Business

California Passes Landmark Bill Requiring Contract Workers
to Be Labeled as Employees, Wall Street Journal

How Top-Valued Microsoft Has Avoided the Big Tech
Backlash, New York Times

Businesses Across the Board Scrambile to Comply With
California Data-Privacy Law, Wall Street Journal

51 major CEOs ask Congress for federal privacy law blocking
state rules, The Hill

Amazon Probed by U.S. Antitrust Officials Over Marketplace,
Bioomberg

Fed's Powell Says Facebook's Libra Digital Coin Needs
'Highest' Regulatory Rules, The Street

Technology
Europe's Tougher Approach to Big Tech, Wall Street Journal

Regulator Weighs Disclosing Names of Utilities That Violate
Grid Security Rules, Wall Street Journal
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Message

From: woods.clint@epa.gov [woods.clint@epa.gov]

Sent: 4/11/2019 6:38:01 PM

To: Idsal, Anne [idsal.anne@epa.gov]; Harlow, David [harlow.david@epa.gov]
Subject: Fwd: Draft Cost-Benefit Memo

Attachments: DRAFT Cost Benefit Memo 04.11.19.docx; ATTO0001.htm

Begin forwarded message:

From: "Bolen, Brittany” <holen.brittanvy®epa.gov>

Date: April 11, 2019 at 11:21:23 AM EDT

To: "Wehrum, Bill" <Wehrum. Bill@ena.gov>, "Woods, Clint" <woods. clint@epa.zov>, "Dunn, Alexandra'
<dunn.alexandra@epa.gov>, "Beck, Nancy" <Bsck.MNancy@epa.gov>, "Wright, Peter”
<wright.peter@epa.zov>, "Cook, Steven” <coolk. steveni@epa.gov>, "Ross, David P
<rpssdavidpn@epagov>, "McDonough, Owen” <mcdonoush.owen@epa.zov>

Cc: "Leopold, Matt (OGC)" <Leopold. Matt@epa, gov>, "Schwab, Justin® <Schwab ustin@epa.zov>,
"Jones, Lindsey" <jones.tindseyv@ena.eov>, "Lovell, Will (William)" <lovellwilllam@epa.zov>, "Jackson,
Ryan" <jacksonsyvani@@epa.eov>, "Molina, Michael” <molina.michasi@epa.sov>

Subject: Draft Cost-Benefit Memo

Colleagues,

Thanks again for taking time to meet with me, along with the OP/OGC team, on the Administrator’s
cost-benefit reform effort. As discussed at last week’s AA meeting, the Administrator is interested in
sending a memorandum that lays out next steps. Please let me know if you have any feedback on the
draft memorandum attached by COB Wednesday (April 17).

Best,
Brittany
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Message

From: woods.clint@epa.gov [woods.clint@epa.gov]
Sent: 8/28/2019 7:57:23 PM

To: Harlow, David [harlow.david@epa.gov]
Subject: Fwd: FOR REVIEW: QAR 2019 Fall Reg Plan Edits

Attachments: OAR-2019 Fall Reg Plan Edits-Final.docx; ATTO0001.htm; Reg Plan Fall 2019 OAR Edits.docx; ATTO0002.htm

Begin forwarded message:

From: "Campbell, Ann" <Campbell. Ann@epa.gov>

Date: August 28, 2019 at 1:05:12 PM EDT

To: "Woods, Clint" <woods.clint@epa.gov>

Subject: FOR REVIEW: OAR 2019 Fall Reg Plan Edits

Clint, attached please find OMB’s comments back to EPA on the Reg Plan and OAR’s proposed
responses. The comments are due COB today to OP.

The Air Program text can be found on pages 2-5, 10-12, and 14-37.

The Reg Agenda edits are still being compiled and so | do not have all those edits yet; those are due
tomorrow to OP.

Please let me know if you approve these moving forward. Thank you.

Ann Campbell

Chief of Staff

EPA/Office of Air and Radiation
Office: 202 566 1370

From: Farrar, Wanda <farrar.wanda@epa.gov>
Sent: Wednesday, August 28, 2019 11:12 AM
To: Campbell, Ann <Campbell.Ann@epa.gov>
Cc: Morgan, Ruthw <morgan.ruthw@epa.gov>
Subject: OAR 2019 Fall Reg Plan Edits

Good Day Ann,

Attached are the OAR program’s edits to the 2019 Fall Reg Plan. The comments are due COB today to
QOP. Please direct questions re: the edits to Ruth Morgan for OAQPS and Jessie Mroz for OTAQ. Upon
completion of final review, please send to Caryn Muellerleile in OP and cc: me. | will provide the Reg
Agenda edits ASAP which are due COB tomorrow (Thursday, August 29, 2019).

Thank you,
Wanda
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Message

From: Broome, Shannon S. [SBroome@hunton.com]

Sent: 10/1/2018 8:12:44 PM

To: dpettit@nrdc.org; Brightbill, Jonathan (ENRD} [Jonathan.Brightbill@usdoj.gov]; Woods, Clint [woods.clint@epa.gov]
CC: Ellis, Clare [CEllis@hunton.com]

Subject: RE: Draft Paper and Next Call -- ABA Fall Conference - CLE Materials - Deregulation in Focus - The CAA and the

States_70899299_1.DOCX
Attachments: 2018-09-30_FINAL Dereg in Focus Panel Paper ABA_Fall_Conference-c.docx

All — here is the final paper. |just submitted it. Thanks for all of the support in getting this done.

Best Regards,

Shannon S. Broome
Partner/Office Managing Partner San Francisco

~415.975.3718
P 502.955.1912
m 415.818.2275

Hunton Andrews Kurth LLP
50 California Street

Suite 1700

San Francisco, CA 94111

2200 Pennsylvania Avenue, NW
10% Floor

Washington, DC 20007
Huntonak com

This communication is confidentiad and is intended to be privileqed pursuant to applicable law. | the reader of this message s not the intanded recipient, please advise by
faturn ernadl immediately and then delete this message and alf copiss and backups thersof.,

From: Broome, Shannon S.

Sent: Monday, September 24, 2018 12:10 AM

To: dpettit@nrdc.org; Brightbill, Jonathan (ENRD); 'Woods, Clint'

Cc: Ellis, Clare

Subject: Draft Paper and Next Call -- ABA Fall Conference - CLE Materials - Deregulation in Focus - The CAA and
the States_70899299_1.DOCX

All -

Thank you again for agreeing to present on the “Deregulation in Focus” panel at the SEER Fall Conference in San
Diego. As promised, we put together some background materials on a few regulations that could be good
fodder for discussion of state roles. The attached is intended to provide “table setting” information about some
rules we could discuss. Itis notintended to discuss the appropriate role of states — that is for the panel
discussion. We tried to be neutral — a Dragnet “just the facts” approach on these regulations. Qur final paper is

due on Friday.

Please keep in mind that the purpose of this paper is to ensure that the various states where ABA members are
licensed grant CLE credit. We are not trying to win “best paper” (unless one of you really wants to do that). So
please recognize the spirit with which the attached was prepared before criticizing. It’s okay to criticize and
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make edits; we were gearing level of effort to the goal and were not trying to carry anyone’s bags. | am copying
Clare Ellis who was kind enough to help with the paper (thank you Clare!).

Next Steps for Our Panel:

1. Finalize the paper and submit it: Please review the attached and provide any comments/edits by
Wednesday COB. Please read the footnote that | put on the first page saying we all contributed but that the
paper doesn’t represent our organizations’ positions so we can’t have it cited back to us in case we inadvertently
said something that hurts someone’s position.

2. Circulate assignments for the panel and format with moderator questions for review by this group: | intend
to circulate the outline of the panel that we have discussed with time allocations by October 10.

3. Hold a conference call to review and finalize the outline/questions: | propose that we have a conference
call to go over the approach to the panel with the draft moderator questions the week of October 15. | am
hoping that can work for everyone. Please fill out the doodle poll a this link re your availability that

week: https://doodle.com/poll/dzagtcmawk4hamnst

4. Briefly meet the day before our panel (Thursday) to do any last-minute logistics and have a quick drink or
coffee so that we are familiar and comfortable. This is obviously optional but | find that the panels go better if
we have at least had one in-person interaction before stepping up on the stage. Please let me know if you could
break away on Thursday between 4 and 5 to meet in San Diego and do this.

Best Regards,

Shannon S. Broome
Partner/Office Managing Partner San Francisco

AST Y

 415.975.3718
P 202.955.1912
m 415.818.2275

Hunton Andrews Kurth LLP
50 California Street

Suite 1700

San Francisco, CA 94111

2200 Pennsylvania Avenue, NW
10t Floor

Washington, DC 20007
HuntonAK oom

This communication is confidential and is intended to be privileged pursuant to applicable law. If the reader of this message is not the intended recipient, please advise by
return email immediately and then delete this message and all copies and backups thereof.
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American Bar Association
Section on Environment, Energy, and Resources
Fall Conference 2018
San Diego, California

Panel Paper: Deregulation in Focus: The Clean Air Act and States!

October 19, 2018

Abstract: This paper provides background information on recent regulatory reform
efforts of the Trump Administration as background for the panel discussion that will be
held on October 19, 2018. Our panel includes speakers from a range of stakeholder
groups and the case studies below provide the historical information that brings audience
members up to date on the regulatory and legal history that will be the departure point for
the discussion.

Elections have consequences. That’s true regardless of the party that is currently
sitting in the White House or which party holds a majority in the Senate or House of
Representatives. Since the 2016 election, as with all national elections where a shift in
the party of the president occurs, steps are taken by the new administration to evaluate the
policies and regulations of the prior administration and to make adjustments that the new
president deems appropriate. This panel focuses on steps that the current administration
undertook in this regard with respect to the Clean Air Act (CAA), with additional focus
on how the states have reacted. The purpose of this paper, which was jointly prepared by
all panelists, is to provide background on some of the regulations that have been
addressed by the Trump Administration to facilitate a productive discussion.

A number of CAA regulatory programs have been implicated in the efforts of the
Trump Administration to evaluate President Obama’s regulatory programs and determine
if changes are appropriate. While President Trump ran on a platform that promoted jobs
and business, his campaign speeches also supported clean air and clean water.” Since
President Trump took office, EPA has worked to review the actions of the prior
administration, with particular focus on actions taken shortly before the presidential
transition. As a result, EPA has issued proposals to revise, and in some cases rescind,
regulations for some programs. Under the CAA, we focus below on: the background of

! The following panelists contributed to this paper: Jonathan D. Brightbill, Shannon S. Broome, David
Pettit, Clint Woods. The characterization of any particular position is not to be attributed to a particular
author or the author’s employer. Nothing in this paper necessarily reflects the views of the Department of
Justice, the Environmental Protection Agency, or any federal agency.

2 The allocation of resources at the EPA is not entirely within any administration’s control—statutes
impose mandatory duties that require the agency to issue certain regulations according to specified
schedules. In the case of the CAA Amendments of 1990, Congress specified many deadlines, and since
that time, EPA has tried to meet those deadlines, but issuing such regulations often requires extensive and
complex analyses (e.g., residual risk analyses for sources of hazardous air pollutants). As a result of the
backlog, some of those regulations are now subject to court-ordered deadlines, which can affect EPA’s
allocation of its resources.
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the Clean Power Plan (CPP), which has been proposed to be replaced by the Affordable
Clean Energy (ACE) regulation; the January 2017 Amendments to the CAA Section 112
Risk Management Program (RMP) regulations, which have been proposed to be revised,;
the EPA greenhouse gas (GHG) standards with respect to state authority under the CAA
to regulate vehicle GHGs for motor vehicles and light trucks; and the National Ambient
Air Quality Standards (NAAQS) program, where EPA is evaluating the ozone NAAQS
which was already in litigation when the presidential transition occurred and remains in
effect while decisions are made regarding its status.

EXECUTIVE INITIATIVES ON REGULATION

Soon after taking office in the beginning of 2017, President Trump issued a
number of Executive Orders and Presidential Memoranda aimed at regulatory reform,
cooperative federalism, aiding domestic manufacturing and energy production, and
supporting infrastructure development. These executive actions are briefly described as
follows:

1. Presidential Memorandum, “Streamlining Permitting and Reducing
Regulatory Burdens for Domestic Manufacturing” (Jan. 24, 2017). This
memorandum directs the executive branch to reduce burdens on manufacturing by
streamlining permitting. It directs the Department of Commerce to conduct
outreach and request public comment on the impact of federal regulations on
domestic manufacturing, and to develop a permit streamlining action plan within
60 days after the close of the comment period and to submit it to the President
identifying priority actions and recommended deadlines.

2. Executive Order 13771, “Reducing Regulation and Controlling Regulatory
Costs” (Jan. 30, 2017). This order requires agencies to identify two regulations
for repeal upon each new significant regulatory proposal and to ensure that the
total incremental cost of new regulation to be finalized in fiscal year 2017 is zero.
In furtherance of this requirement, the order provides that any new incremental
costs associated with new significant regulations shall be offset by the elimination
of existing costs associated with at least two prior regulations.

3. Executive Order 13777, “Enforcing the Regulatory Reform Agenda” (Feb.
24, 2017). This order creates a structure for identifying opportunities for
regulatory reform in federal agencies. It requires agencies to appoint a
Regulatory Reform Officer to implement regulatory reform initiatives, requires
agencies to form a Regulatory Reform Task Force to evaluate existing regulations
and, where appropriate, to make recommendations to the agency head regarding
their repeal, replacement, or modification.

4. Executive Order 13781, “Comprehensive Plan for Reorganizing the

Executive Branch” (Mar. 13, 2017). This order sets forth a plan to improve the
efficiency, effectiveness, and accountability of federal agencies, including, as
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appropriate, to eliminate or reorganize unnecessary or redundant federal agencies.
It directs agencies to submit a proposed plan to OMB to reorganize each covered
federal agency, if appropriate, in order to improve the efficiency, effectiveness,
and accountability of that agency. It also directs OMB to conduct outreach and
request public comment on any proposed plan and to submit the proposed plan to
the President.

5. Executive Order 13783, “Promoting Energy Independence and Economic
Growth” (Mar. 28, 2017). This order directs the EPA Administrator to review
the CPP, as well as related rules and Agency actions. It orders federal agencies to
immediately review all agency actions that potentially burden the safe, efficient
development of domestic energy resources. It orders the review of the estimates
of the Social Cost of Carbon (SCC), Nitrous Oxide, and Methane for the purpose
of Regulatory Impact Analyses. It also disbands the Interagency Working Group
on the Social Cost of GHG and ordered the withdrawal of certain technical
documents related to SCC. Finally, it rescinds certain prior energy and climate-
related Presidential executive orders, memos, and regulatory actions and orders a
review of regulations related to U.S. oil and gas development.

6. Executive Order 13807, “Establishing Discipline and Accountability in the
Environmental Review and Permitting Process for Infrastructure Projects”
(Aug. 15, 2017). This order directs that there be “One Federal Decision” for
“major infrastructure projects,” whereby a single federal agency serves as the lead
point of contact for all National Environments Policy Act (NEPA) for issuing a
single Record of Decision (ROD) on behalf of all involved agencies. It also
requires that authorization decisions for the construction of a major infrastructure
project be completed within 90 days of the issuance of a ROD by the lead Federal
agency in most circumstances, and “not more than an average of approximately 2
years” after issuance of the Notice of Intent (NOI) to prepare a NEPA
Environmental Impact Statement (EIS) or “other benchmark deemed appropriate
by the Director of OMB.”

7. Executive Order 13795, “Implementing An America-First Offshore Energy
Strategy” (Apr. 28, 2017). This order requires the Department of Commerce to
review all designations and expansions of National Marine Sanctuaries and
Marine National Monuments within the 10-year period prior to the date of the
order. It requires the Department of the Interior and Commerce to review
numerous rules and guidance pertaining to off-shore energy development for
potential revisions or withdrawal.

8. Presidential Memorandum, “Promoting Domestic Manufacturing and Job
Creation - Policies and Procedures Relating to Implementation of Air
Quality Standards” (Apr. 12, 2018). This memorandum directs the EPA
Administrator to take specific actions to ensure efficient and cost-effective
implementation of the NAAQS program, including with regard to permitting
decisions for new and expanded facilities, and with respect to the Regional Haze
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Program. These actions are intended to ensure that “EPA carries out its core
missions of protecting the environment and improving air quality in accord with
statutory requirements, while reducing unnecessary impediments to new
manufacturing and business expansion essential for a growing economy.”

CURRENT STATUS OF SELECTED EPA REGULATORY REFORM EFFORTS

EPA’s regulatory reform actions following the above executive directives are
summarized as follows:

1. Clean Power Plan

On August 31, 2018, EPA published a proposed rule known as the Affordable
Clean Energy or “ACE” rule, which is the Trump Administration’s proposed replacement
for the Obama Administration’s CPP regulations. See LPA, Emission Guidelines for
Greenhouse Gas Emissions from Existing Llectric Utility Generating Units; Revisions fo
Emission Guideline Implementing Regulations: Revisions to New Source Review
Program; Proposed rule, 83 Fed. Reg. 44746 (Aug. 31, 2018).

The proposed ACE rule includes revised emission guidelines for the development,
submittal, and implementation of state plans to reduce greenhouse gas (GHG) emissions
from certain Electric Generating Units (EGUs). The notice states that the Agency is
proposing to determine that heat rate improvement measures are the “best system of
emission reduction” (BSER) for existing coal-fired EGUs. The notice also proposes new
regulations for the implementation of emission guidelines that apply to this source
category and any future emission guidelines issued, and proposes revisions to the New
Source Review (NSR) permitting program to support the implementation of efficiency
projects at EGUs. EPA 1is taking comments on the proposed ACE rule through October
30, 2018,

2. Ozone NAAQS

EPA has stated that it is working to review and reform the NAAQS program
consistent with the Administration’s commitment to regulatory reform, cooperative
federalism, and domestic manufacturing (as articulated under the April 2018 Executive
Memorandum summarized above and in a “Back-to-Basics” memorandum issued by
EPA in response in May 2018). These efforts include a focus on getting “back-to-basics”
for NAAQS setting, designations, and implementation.

Such efforts have been implicated in the Agency’s review and reconsideration of
EPA’s October 2015 rule that reduced the ozone NAAQS from 75 parts per billion (ppb)
to 70 ppb. Although D.C. Circuit litigation over this decision was held in abeyance for a
period of time after the new administration took office, it has recently been reactivated
and oral argument has been set for December 18. Importantly, the 2015 ozone standard
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was not stayed. Thus, under the requirements of the CAA, EPA has been implementing
the standard, including by identifying non-attainment areas.

Recently, EPA announced that it has decided against reconsidering the 2015
ozone NAAQS, opting instead to evaluate concerns identified in its expedited review of
the 2015 standard under the EPA Back-to-Basics memorandum.  Under that
memorandum, EPA staff was directed to begin the next ozone NAAQS review so that
EPA will be ready to finalize any necessary revisions to the standard by the CAA-
required five-year deadline in October 2020. Illustrating the complexity of EPA’s task,
among the issues that have been raised by outside stakeholders in recent NAAQS reviews
and the litigation are: whether the 70-ppb standard should be tightened to 65 or 60 ppb,
transparency in relying on studies where the underlying data is not publicly available,
proximity of the standard to high background ozone levels, EPA’s focus on individual
responses in studies designed to evaluate group means, increased uncertainty regarding
health effects at lower exposure levels and whether failure to account for that in standard-
setting makes revision inappropriate, and whether the secondary standard should be set at
a different level than the primary standard.

3. Risk Management Program.

On May 30, 2018, EPA issued a proposed rule, Accidental Release Prevention
Requirements: Risk Management Programs Under the Clean Air Act; Proposed Rule, 83
Fed. Reg. 24,850 (May 30, 2018) (2018 Proposed RMP Rule) that would moditfy several
of the provisions added to the RMP regulations via a final rule issued in January 2017 at
the end of the Obama administration (2017 RMP Amendments) relating to safer
technology and alternatives analyses, third-party audits, incident investigations,
information availability, and several other areas, some it proposes to rescind. EPA also
proposes modifications to provisions of the 2017 RMP Amendments relating to local
emergency coordination and emergency exercises and the compliance dates for these
provisions.

EPA’s efforts at reviewing and potentially rescinding or modifying the 2017 RMP
Amendments have been complicated by the recent decision by the D.C. Circuit in Air
Alliance Houston v. EPA (D.C. Cir. Case No. 17-1155) vacating a final rule issued by
the Agency in June 2017 to delay the effective date of the 2017 RMP Amendments (the
Delay Rule), which had not yet taken effect when the Trump administration took office.
The Delay Rule was intended to allow the Agency “to conduct a reconsideration
proceeding and to consider other issues that may benefit from additional comment.” 83
Fed. Reg. 24,855. The D.C. Circuit issued the mandate in this case on September 21, the
Delay Rule has been vacated, and some provisions of the 2017 RMP Amendments are
again effective even though EPA has not yet fully considered comments on the 2018
Proposed RMP Rule or issued a replacement rule.

4. GHG Emissions Standards for Passenger Vehicles and Light Trucks.
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On August 24, 2018, EPA and the National Highway Traffic Safety
Administration (NHTSA) issued a joint proposal to amend certain existing Corporate
Average Fuel Economy (CAFE) and tailpipe carbon dioxide (CO2) emissions standards
for passenger cars and light duty trucks and establish new standards for model years
(MY) 2021 through 2026. NHTSA/EPA, The Safer Affordable Fuel-Efficient (SAFE)
Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light Trucks, Notice of
Proposed Rulemaking, 83 Fed. Reg. 42,986 (Aug. 24, 2018) (“SAFE Vehicles Proposed
Rule”). The proposal, if finalized, would make less stringent CAFE and CO; emissions
standards for MY 2022-2025 that were preliminarily issued by NHTSA and EPA,
respectively, in a 2012 joint rule. In conjunction with these changes, EPA proposes to
revoke a 2013 waiver of preemption under CAA Section 209, which allowed California
to implement its Advanced Clean Car (ACC) regulations setting GHG emissions
standards for MY 2017-2025. EPA also proposes to finalize its related findings that if
state standards are preempted under the Energy Policy and Conservation Act (EPCA),
EPA cannot issue a waiver of preemption under Section 209(b). EPA further proposes
that, regardless of whether California could obtain a waiver, other states cannot opt into
the California program. NHTSA proposes to finalize a finding that California’s ACC
program—in particular, its GHG and Zero-Emissions Vehicle (ZEV) requirements—is
preempted under EPCA.

The joint proposal follows over a decade of debate and regulatory actions over the
relationship between EPA and NHTSA with respect to emissions and fuel economy
standard-setting under their respective statutory authorities. Also at issue is the proper
role of California — which was granted the ability to obtain a waiver from the generally
applicable preemption of state standards in CAA Section 209 provided statutory criteria
are met.

STATE RESPONSES TO DATE

The response from the states to the above initiatives has been varied, in part,
depending on the views of a particular state on the substantive content of the reform
initiative, but also on other factors that may be particular to a given state. As a general
rule, under the CAA, states have a number of options in terms of their responses to
federal regulatory reform initiatives. Many states support such initiatives and have
formed coalitions to voice their support in rulemakings, via amicus participation in
litigation, or otherwise. Similarly, states that oppose such initiatives often either initiate
or intervene to defend them in litigation brought by interest groups or other states. States
also may use their regulatory powers to counteract any perceived relaxing of
environmental and safety protections at the federal level. An interesting example of this
latter approach is California’s current proposal to rescind a provision in its motor vehicle
emissions regulations that it previously promulgated in a compromise over the debate
over federal GHG emissions standards, which provides that automakers’ compliance with
federal GHG emissions standards would be ‘deemed to comply” with California’s
emissions standards. California’s proposal, if finalized, would revise this ‘deemed-to-
comply’ provision by limiting its scope to compliance with the GHG emissions standards
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enacted by EPA under the previous administration. This action, taken in response to the
EPA/NHTSA joint proposal in the SAFE Vehicles Proposed Rule, illustrates the
interesting interplay between state and federal regulatory reform efforts.

CONCLUSION

Whether the current regulatory reform efforts will stand the test of time, or
survive judicial challenge, will be dictated by future events. What is clear now is that the
states with their own regulatory and litigation responses will have something to say about
it.
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Message

From: Broome, Shannon S. [SBroome@hunton.com]

Sent: 10/1/2018 5:50:36 AM

To: Woods, Clint [woods.clint@epa.gov]; dpettit@nrdc.org; Brightbill, Jonathan (ENRD)} [Jonathan.Brightbill@usdoj.gov]
CC: Ellis, Clare [CEllis@hunton.com]

Subject: 2018-09-30 FINAL ABA_Fall_Conference - CLE Materials_- Deregulat...docx

Attachments: 2018-09-30 FINAL ABA_Fall_Conference - CLE Materials_- Deregulat...docx.docx

Flag: Flag for follow up
All -

We are now officially late with the paper for the ABA conference. The attached reflects the limited comments received
and | do think it is in good shape.

Do | have everyone’s clearance to get this in? We have beefed up the disclaimer footnote so that no one can be
“tagged” with the language in the paper. Again, it is an attempt to be neutral but to lay out the timing and a few of the
issues as a “jumping off point” for our talk.

Please let me know if you have any issues with the paper by 3 pm Monday if you can or let me know that | should hold
off — but again we are now late and we need a paper for the panel. My plan is to send in at 5 pm eastern barring
objection ...

Thanks in advance for your assistance in getting this across the finish line!

Best Regards,

Shannon S. Broome
Partner/Office Managing Partner San Francisco

 415.975 3718
P 202.9551912
m 415.818.2275

Hunton Andrews Kurth LLP
50 California Street

Suite 1700

San Francisco, CA 94111

2200 Pennsylvania Avenue, NW
10% Floor

Washington, DC 20007
HuntonAdl oom

This communication is confidential and is intended to be privileged pursuant to applicable law. If the reader of this message is not the intended recipient, please advise by
return email immediately and then delete this message and all copies and backups thereof.
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American Bar Association
Section on Environment, Energy, and Resources
Fall Conference 2018
San Diego, California

Panel Paper: Deregulation in Focus: The Clean Air Act and States!

October 19, 2018

Elections have consequences. That’s true regardless of the party that is currently sitting
in the White House or which party holds a majority in the Senate or House of Representatives.
Since the 2016 election, as with all national elections where a shift in the party of the president
occurs, steps are taken by the new administration to evaluate the policies and regulations of the
prior administration and to make adjustments that the new president deems appropriate. This
panel focuses on steps that the current administration undertook in this regard with respect to the
Clean Air Act (CAA), with additional focus on how the states have reacted. The purpose of this
paper, which was jointly prepared by all panelists, is to provide background on some of the
regulations that have been addressed by the Trump Administration to facilitate a productive
discussion.

A number of CAA regulatory programs have been implicated in the efforts of the Trump
Administration to evaluate President Obama’s regulatory programs and determine if changes are
appropriate. While President Trump ran on a platform that promoted jobs and business, his
campaign speeches also supported clean air and clean water.? Since President Trump took

office, EPA has worked to review the actions of the prior administration, with particular focus on

! The following panelists contributed to this paper: Jonathan D. Brightbill, Shannon S. Broome, David Pettit, Clint
Woods. The characterization of any particular position is not to be attributed to a particular author or the author’s
employer. Nothing in this paper necessarily reflects the views of the Department of Justice, any federal agency.

2 The allocation of resources at the EPA is not entirely within any administration’s control—statutes impose
mandatory duties that require the agency to issue certain regulations according to specified schedules. In the case of
the CAA Amendments of 1990, Congress specified many deadlines, and since that time, EPA has tried to meet those
deadlines, but issuing such regulations often requires extensive and complex analyses (e.g., residual risk analyses for
sources of hazardous air pollutants). As a result of the backlog, some of those regulations are now subject to court-
ordered deadlines, which can affect EPA’s allocation of its resources.
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actions taken shortly before the presidential transition. As a result, EPA has issued proposals to
revise, and in some cases rescind, regulations for some programs. Under the CAA, we focus
below on: the background of the Clean Power Plan (CPP), which has been proposed to be
replaced by the Affordable Clean Energy (ACE) regulation; the January 2017 Amendments to
the CAA Section 112 Risk Management Program (RMP) regulations, which have been proposed
to be substantially revised—and largely rescinded; the EPA greenhouse gas (GHG) standards
with respect to state authority under the CAA to regulate vehicle GHGs for motor vehicles and
light trucks; and the National Ambient Air Quality Standards (NAAQS) program, where EPA is
evaluating the ozone NAAQS which was already in litigation when the presidential transition
occurred and remains in effect while decisions are made regarding its status.

EXECUTIVE INITIATIVES ON REGULATION

Soon after taking office in the beginning of 2017, President Trump issued a number of
Executive Orders and Presidential Memoranda aimed at regulatory reform, cooperative
federalism, aiding domestic manufacturing and energy production, and supporting infrastructure
development. These executive actions are briefly described as follows:

1. Presidential Memorandum, “Streamlining Permitting and Reducing Regulatory
Burdens for Domestic Manufacturing” (Jan. 24, 2017). This memorandum directs the
executive branch to reduce burdens on manufacturing by streamlining permitting. It
directs the Department of Commerce to conduct outreach and request public comment on
the impact of federal regulations on domestic manufacturing, and to develop a permit
streamlining action plan within 60 days after the close of the comment period and to
submit it to the President identifying priority actions and recommended deadlines.

2. Executive Order 13771, “Reducing Regulation and Controlling Regulatory Costs”

(Jan. 30, 2017). This order requires agencies to identify two regulations for repeal upon
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each new significant regulatory proposal and to ensure that the total incremental cost of
new regulation to be finalized in fiscal year 2017 is zero. In furtherance of this
requirement, the order provides that any new incremental costs associated with new
significant regulations shall be offset by the elimination of existing costs associated with
at least two prior regulations.

3. Executive Order 13777, “Enforcing the Regulatory Reform Agenda” (Feb. 24,
2017). This order creates a structure for identifying opportunities for regulatory reform
in federal agencies. It requires agencies to appoint a Regulatory Reform Officer to
implement regulatory reform initiatives, requires agencies to form a Regulatory Reform
Task Force to evaluate existing regulations and, where appropriate, to make
recommendations to the agency head regarding their repeal, replacement, or
modification.

4. Executive Order 13781, “Comprehensive Plan for Reorganizing the Executive
Branch” (Mar. 13, 2017). This order sets forth a plan to improve the efficiency,
effectiveness, and accountability of federal agencies, including, as appropriate, to
eliminate or reorganize unnecessary or redundant federal agencies. It directs agencies to
submit a proposed plan to OMB to reorganize each covered federal agency, if
appropriate, in order to improve the efficiency, effectiveness, and accountability of that
agency. It also directs OMB to conduct outreach and request public comment on any
proposed plan and to submit the proposed plan to the President.

5. Executive Order 13783, “Promoting Energy Independence and Economic Growth”
(Mar. 28, 2017). This order directs the EPA Administrator to review the CPP, as well as
related rules and Agency actions. It orders federal agencies to immediately review all

agency actions that potentially burden the safe, efficient development of domestic energy
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resources. It orders the review of the estimates of the Social Cost of Carbon (SCC),
Nitrous Oxide, and Methane for the purpose of Regulatory Impact Analyses. It also
disbands the Interagency Working Group on the Social Cost of GHG and ordered the
withdrawal of certain technical documents related to SCC. Finally, it rescinds certain
prior energy and climate-related Presidential executive orders, memos, and regulatory
actions and orders a review of regulations related to U.S. oil and gas development.

6. Executive Order 13807, “Establishing Discipline and Accountability in the
Environmental Review and Permitting Process for Infrastructure Projects” (Aug.
15, 2017). This order directs that there be “One Federal Decision” for “major
infrastructure projects,” whereby a single federal agency serves as the lead point of
contact for all National Environments Policy Act (NEPA) for issuing a single Record of
Decision (ROD) on behalf of all involved agencies. It also requires that authorization
decisions for the construction of a major infrastructure project be completed within 90
days of the issuance of a ROD by the lead Federal agency in most circumstances, and
“not more than an average of approximately 2 years” after issuance of the Notice of
Intent (NOI) to prepare a NEPA Environmental Impact Statement (EIS) or “other
benchmark deemed appropriate by the Director of OMB.”

7. Executive Order 13795, “Implementing An America-First Offshore Energy
Strategy” (Apr. 28, 2017). This order requires the Department of Commerce to review
all designations and expansions of National Marine Sanctuaries and Marine National
Monuments within the 10-year period prior to the date of the order. It requires the
Department of the Interior and Commerce to review numerous rules and guidance

pertaining to off-shore energy development for potential revisions or withdrawal.

ED_002989_00073099-00004



EPA-HQ-2019-7378

8. Presidential Memorandum, “Promoting Domestic Manufacturing and Job Creation
- Policies and Procedures Relating to Implementation of Air Quality Standards”
(Apr. 12, 2018). This memorandum directs the EPA Administrator to take specific
actions to ensure efficient and cost-effective implementation of the NAAQS program,
including with regard to permitting decisions for new and expanded facilities, and with
respect to the Regional Haze Program. These actions are intended to ensure that “EPA
carries out its core missions of protecting the environment and improving air quality in
accord with statutory requirements, while reducing unnecessary impediments to new
manufacturing and business expansion essential for a growing economy.”

CURRENT STATUS OF SELECTED EPA REGULATORY REFORM EFFORTS

EPA’s regulatory reform actions following the above executive directives are summarized as
follows:
1. Clean Power Plan

On August 31, 2018, EPA published a proposed rule known as the Affordable Clean
Energy or “ACE” rule, which is the Trump Administration’s replacement for the Obama
Administration’s CPP regulations.  See FEPA, Emission Guidelines for Greenhouse Gas
Emissions from FExisting Electric Utility Generating Units; Revisions to Emission Guideline
Implementing Regulations: Revisions to New Source Review Program; Proposed rule, 83 Fed.
Reg. 44746 (Aug. 31, 2018).

The proposed ACE rule includes revised emission guidelines for the development,
submittal, and implementation of state plans to reduce greenhouse gas (GHG) emissions from
certain Electric Generating Units (EGUs). The notice states that the Agency is proposing to
determine that heat rate improvement measures are the “best system of emission reduction”

(BSER) for existing coal-fired EGUs. The notice alsoproposes new regulations for the
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implementation of emission guidelines that apply to this source category and any future emission
guidelines issued, and proposes revisions to the New Source Review (NSR) permitting program
to support the implementation of efficiency projects at EGUs without triggering NSR . EPA is
taking comments on the proposed ACE rule through October 30, 2018.

2. Ozone NAAQS

EPA has stated that it is working to review and reform the NAAQS program consistent
with the Administration’s commitment to regulatory reform, cooperative federalism, and
domestic manufacturing (as articulated under the April 2018 Executive Memorandum
summarized above and in a “Back-to-Basics” memorandum issued by EPA in response in May
2018). These efforts include a focus on getting “back-to-basics” for NAAQS setting,
designations, and implementation.

Such efforts have been implicated in the Agency’s review and reconsideration of EPA’s
October 2015 rule that reduced the ozone NAAQS from 75 parts per billion (ppb) to 70 ppb.
Although D.C. Circuit litigation over this decision was held in abeyance for a period of time after
the new administration took office, it has recently been reactivated and oral argument has been
set for December 18. Importantly, the 2015 ozone standard was not stayed. Thus, under the
requirements of the CAA, EPA has been implementing the standard, including by identifying
non-attainment areas.

Recently, EPA announced that it has decided against reconsidering the 2015 ozone
NAAQS, opting instead to evaluate concerns identified in its expedited review of the 2015
standard under the EPA Back-to-Basics memorandum. Under that memorandum, EPA staff was
directed to begin the next ozone NAAQS review so that EPA will be ready to finalize any
necessary revisions to the standard by the CAA-required five-year deadline in October 2020.

Mustrating the complexity of EPA’s task, issues that are expected to be raised in the next review
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include issues that were at play in the issuance of the 2015 ozone standard, including, whether
the 70-ppb standard should be tightened to 65 or 60 ppb, transparency in relying on studies
where the underlying data is not publicly available, proximity of the standard to high background
ozone levels, EPA’s focus on individual responses in studies designed to evaluate group means,
increased uncertainty regarding health effects at lower exposure levels and whether failure to
account for that in standard-setting makes revision inappropriate, and whether the secondary
standard should be set at a different level than the primary standard; and more.
3. Risk Management Program.

On May 30, 2018, EPA issued a proposed rule, Accidental Release Prevention
Requirements: Risk Management Programs Under the Clean Air Act; Proposed Rule, 83 Fed.
Reg. 24,850 (May 30, 2018) (2018 Proposed RMP Rule) that would rescind or substantially
modify provisions added to the RMP regulations via a final rule issued in January 2017 at the
end of the Obama administration (2017 RMP Amendments)relating to safer technology and
alternatives analyses, third-party audits, incident investigations, information availability, and
several other areas. EPA also proposes modifications to provisions of the 2017 RMP
Amendments relating to local emergency coordination and emergency exercises and the
compliance dates for these provisions.

EPA’s efforts at reviewing and potentially rescinding or modifying the 2017 RMP
Amendments have been complicated by the recent decision by the D.C. Circuit in Air Alliance
Houston v. EPA (D.C. Cir. Case No. 17-1155) vacating a final rule issued by the Agency in June
2017 to delay the effective date of the 2017 RMP Amendments (the Delay Rule), which had not
yet taken effect when the Trump administration took office. The Delay Rule was intended to
allow the Agency “to conduct a reconsideration proceeding and to consider other issues that may

benefit from additional comment.” 83 Fed. Reg. 24,855, The D.C. Circuit issued the mandate in
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this case on September 21, the Delay Rule has been vacated and some provisions of the 2017
RMP Amendments are again effective even though EPA has not yet fully considered comments
on the 2018 Proposed RMP Rule or issued a replacement rule. Given the complexity of the 2017
RMP Amendments and the pending substantial modifications of the regulation, there is much
uncertainty in this program.

4. GHG Emissions Standards for Passenger Vehicles and Light Trucks.

On August 24, 2018, EPA and the National Highway Traffic Safety Administration
(NHTSA) issued a joint proposal to amend certain existing Corporate Average Fuel Economy
(CAFE) and tailpipe carbon dioxide (CO2) emissions standards for passenger cars and light duty
trucks and establish new standards for model years (MY) 2021 through 2026. NHTSA/EPA, 7he
Safer Affordable Fuel-Lfficient (SAFFE) Vehicles Rule for Model Years 2021-2026 Passenger
Cars and Light Trucks, Notice of Proposed Rulemaking, 83 Fed. Reg. 42,986 (Aug. 24, 2018)
(“SAFE Vehicles Proposed Rule”). The proposal, if finalized, would make less stringent CAFE
and CO: emissions standards for MY 2022-2025 that were preliminarily issued by NHTSA and
EPA, respectively, in a 2012 joint rule. In conjunction with these changes, EPA proposes to
revoke a 2013 waiver of preemption under CAA Section 209, which allowed California to
implement its Advanced Clean Car (ACC) regulations setting GHG emissions standards for MY
2017-2025. EPA also proposes to finalize its related findings that if state standards are
preempted under the Energy Policy and Conservation Act (EPCA), EPA cannot issue a waiver of
preemption under Section 209(b). EPA further proposes thatbecause GHGs are not subject to air
quality standards under the statute, regardless of whether California could obtain a waiver, other
states cannot opt into the California program. NHTSA proposes to finalize a finding that
California’s ACC program—in particular, its GHG and Zero-Emissions Vehicle (ZEV)

requirements—is preempted under EPCA.

ED_002989_00073099-00008



EPA-HQ-2019-7378

The joint proposal follows over a decade of debate and regulatory actions over the
relationship between EPA and NHTSA with respect to emissions and fuel economy standard-
setting under their respective statutory authorities. Also at issue is the proper role of California —
which was granted the ability to obtain a waiver from the generally applicable preemption of
state standards in CAA Section 209 provided statutory criteria are met.

STATE RESPONSES TO DATE

The response from the states to the above initiatives has been varied, in part, depending
on the views of a particular state on the substantive content of the reform initiative, but also on
other factors that may be particular to a given state. As a general rule, under the CAA, states
have a number of options in terms of their responses to federal regulatory reform initiatives.
Many states support such initiatives and have formed coalitions to voice their support in
rulemakings, via amicus participation in litigation, or otherwise. Similarly, states that oppose
such initiatives often either initiate or intervene to defend them in litigation brought by interest
groups or other states. States also may use their regulatory powers to counteract any perceived
relaxing of environmental and safety protections at the federal level. An interesting example of
this latter approach is California’s current proposal to rescind a provision in its motor vehicle
emissions regulations that it previously promulgated in a compromise over the debate over
federal GHG emissions standards, which provides that automakers’ compliance with federal
GHG emissions standards would be ‘deemed to comply’ with California’s emissions standards.
California’s proposal, if finalized, would revise this ‘deemed-to-comply’ provision by limiting
its scope to compliance with the GHG emissions standards enacted by EPA under the previous
administration. This action, taken in response to the EPA/NHTSA joint proposal in the SAFE
Vehicles Proposed Rule, illustrates the interesting interplay between state and federal regulatory

reform efforts.

ED_002989_00073099-00009



EPA-HQ-2019-7378

CONCLUSION

Whether the current regulatory reform efforts will stand the test of time, or survive
judicial challenge, will be dictated by future events. What is clear now is that the states with

their own regulatory and litigation responses will have something to say about it.
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Message

From: Maeng, Yujin [Yujin.Maeng@americanbar.org]

Sent: 9/27/2018 7:27:33 PM

To: sbroome@huntonak.com; dpettit@nrdc.org; Woods, Clint [woods.clint@epa.gov]
CC: jsantini@parsonsbehle.com

Subject: 26th Fall Conference: Paper Deadline Reminder

Attachments: 26fallregform_speaker.pdf; ppt_template_and_guidelines.ppt; SEER_26thFallConf_brochure web.pdf

Dear Conference Speakers and Moderators:

Abstracts/Papers

This serves as a reminder that final abstracts/papers are due by Friday, September 28, 2018 If you haven’t
done so already, please email your course materials to your panelists, your Planning Committee Liaison, and
myself.

The Section recognizes authors of the “Best Papers” prepared for each major CLE conference. Authors must
submit papers on time and papers are evaluated by the conference planning committee on originality, quality,
analysis, usefulness, relevance, and format. Each author whose paper is selected is presented with a certificate
of recognition at the CLE conference and receives a complimentary Section publication as a token of
appreciation for his/her outstanding submission. To be considered for this distinguished achievement your paper
must be received by the above deadline.

PowerPoint Presentations
Please use the attached PowerPoint template for your presentations. Please email me a copy of your presentation prior
to the Conference.

Live Polling Feature: Conference App

Our conference app allows you to manage the schedule, view speaker biographies, and message other users of the app.
Speakers can also utilize the app to conduct a live poll during their presentation. For more information, please contact
our Marketing & Technology Specialist, Zoya Ali, at (312) 988-5797 or zova.ali@americanbar.org.

Help Market the Conference

Personal outreach from our speakers is instrumental in building a successful event. We encourage you to consider
promoting your role to help make this conference a great success. If appropriate, please share the Fall Conference
brochure {attached) with your clients or colleagues who may be interested. Please encourage your network to visit
wwow.ambar.orgfenvironfall to register.

Friends of Speaker Discount

The Section has developed a special discount code for friends of speakers and moderators who wish to attend the
conference. You colleagues can receive $100 off their registration by entering the discount code SPEAKER1SR at the time
of checkout or on their mail-in registration form. Feel free to share this code within your network.

Registration

The advance registration deadline is next week on Wednesday, October 3, 2018. If you are planning to attend the entire
conference, we have developed a special rate of $450. The registration form is attached. Speakers are invited to attend
the conference free of charge on the day of their panel presentation only and will be registered internally by ABA staff
after Wednesday, October 3, 2018.

Housing

Currently, our hotel block at the Marriott Marquis is closed. We are working on securing a hotel block at a nearby
property. We will be sending out more information soon.
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Thank you.
Sincerely,

Yujin Maeng
Program Assistant
Section of Environment, Energy, and Resources

American Bar Association | 321 North Clark Street | Chicago, IL 60654
T:312.988.5642
Yuiin Maeng@americanbar.org | www.americanbar.org/seer
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Gary B, Steinbauer, Babst, Caliand, Clements and Zomnir, PC., Fitlsburgh, PA
Nicholas Willlam Targ, Holland & Knight LLF San Francisco, CA
Hifary Tornpkins, Hogan Lovalls, Washington, DC
Timothy K. Webster, S
Jennifer K. Wills, Washington, 3C

fiey Austin LLE Washington, DC

SPONSORS

Thank you {0 our 5p0nsors. ..

i

tec™
ALTERECHO Environment consultants

plan . act . grow

ste | Bnenawatons

Hisronioarn
Erspanoun
Asgocrarzs, Do,

Section of Environment, Energy, and Resources &
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R TR

1200 pamn, — 400 pon,

G40 pom, — 830 pom.

530 pan, — 8006 pom.

Public Bervice Project

YIP New Attendes Recaption

Weloome Reception

F00 aam. — 800 arm.

804 am, — 530 8.

830 aam, — B0 aam.

WEDG s, - 10:30 a.m,

W30 a.m. — 12:00 pan

1200 pav — 130 o
130 p.on, — 2:00 pon,
00 pan, - 2015 pan,
&5 pan. — 3045 porn.
345 pom, — 4715 pom,
415 pan, — 504 pan,

.30 pon, - WROG o

D30 pan. — 1200 aumn.

4 ambar.org/environfall

Contingntal Breakfast

Welcome and Cpening Remarks
Opening General Sessien
Metworking Break

Concurrent Breakout Sessions
Committae Interest Area Luncheon
Expert Insight Fanels

Refresh

Concurrent Breakout Sessions
Metworking Break

Concurrent Breakout Sessions
Cocktall Reception and Dinner

Sfrer-Howrs Social Mixer

ED_002989_00073125-00004
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845 am. — 745 aam.

0 am, — 800 aum,

8:00 am. — 830 a.m.

230 a.m. — 1000 a.m.

00 aam. — T30 am.

30 s, — 12:00 p.n,

1200 pon. — 130 pan.

00 pan, - 2015 pan,

130 pan, — 200 pam,

295 p.m, — 34b pom,

345 pon. — 445 pon,

A5 pan - B 4b pom,

30 pan, — 530 pan.

#SEERRBunCiub

Continental Breakfast

Welcomse and Opening Remarks

Generat Session

Metworking Break

Concurrent Breakout Sessions

Luncheon

Refresh

Expert Insight Panals

Concurrent Breakout Sessions

MNetworking Break

Ethics Dession

Taste of SEER (Dine Arounds)

8:00 am, — 500 aum.

D00 s, - WE30 a.m.

W30 s, — 1130 am.

4% a.m. — 515 p.m,

Continental Breakfast

Committes Chairs Mseting

Vice Chalr Working Groups

Councll Mesting

Section of Environment, Energy, and Resources &

ED_002989_00073125-00005
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12:00 p.m. — 4:00 pom.

PURBLIO SERVICE PROJECT

Support the San Diege community by joining feliow
endses on our pubilic ssivice project.

nce is necessary to partivipate in this
fun netwaorking coportunity. To volunteer for the public
service projact, pisase sign up when ragistering.

600 poan. ~ 3:60 P,
WELCORIE RECEPTION

Kick off the conference with food, drinks, and friends old

and new. Maeting registration will be open so you
also pick up your name badge and canference imaterials,

8:30 a.m. ~ 10:00 a.m.

THE GREAT ENFORCEMENT DERATE
Headiines blare that environmental anforcernent
are on a downward iraj
that enforcement is not the mos
As3Uring compliane

ebate, including t
ironmental en

MODERATOHE:
Peter Hsiao, M

SFEAKERE:

Sylvia Quast, Regions! G
Fratection Agency, San fr
Sambhav Sankar, bxect
the Statas, Washing
Justin Savage,

i & Foarsier LU, Los Angeles, CA

&)

Hive Director, Ervironmental Souncit of

% ambar.org/environfall

16:30 a.m. - 12:00 p.m.
COMNUUBRENY BREANQUY SESRIDNE

VHATER INFRASTHUCTURE AND RESQUREE
ALLOCATION: (ERBONS FRON CALIFORNIS
Throughout the Uni
management ha

than in C

of tha country and its continu
tramendous demand i
on and managerent of unprecedents
infrastricture projecis. This panel, festuring pe

fram a range of key stake

(1
and water i

HGDFRATOE:
Chris Frahm, Brownsiein Hyatt Farber Schreck, WP, San Disgo, CA

SPEAKERE:
Tom Birmingham, Genaral Manager,
Frasro, CA
Mark Hattam, Generai Counsel, San Liego County Water
Authority, San Di
Eilean Sobeck,
Board, Sacraments, CA

ED_002989_00073125-00006



EPA-HQ-2019-7378

CHARGING UP TO DIRECY QUR ENERGY FITURE:
AN EXAMINATION OF STATE AND FEDERAL BOLES

the vulnerability
chatlenge—and
edaral efforis

8 EXaming
the branch of govarnmer
anergy mix, and legal issues su haa Commerce Clats
and cooperative faderalism tha rsect with the feundation
of the raies, reliabiiity, and resilisncy of our nation’ grid

MOLERATON
Malcom Woolf Vice Prasident, Paiicy and Governs
Altairs, Advanced Energy Econormy, Washingion, DC
SPEAKERS:
Kyle H. Landis-Marinelio, Vermont Public Utiity Commission,

Manipelier, VT
Kathleen Staks, txecutive Dirsctor, Colorado Energy Office,
Jemver, €0

MON-FEDERAL EFFORTS TO ADDRESS CLIMATE
CHANGE

ion 1o
regfional,

aris Agreemey
mational actors have announced own fegal
nents 1o combat clirmate change. Meanwhile, cities
uals are pursuing iegai remedies under novel

vl

iegal theories for alieged harms caused by major e

tus of infernationa
implerment the Paris Ag

state, iocal, and regional laws
anvircnmental

exiensic
adantatl

trading programs with other states and Canada.

MODERATOR

Kevin Poloncarz, Paul Hastings £LP, San Francisco, €A
*EPEAKERS:
Vicki Arroyo,
As

Georgetown |
Michael Wara,

d'‘Woods
s and Energy

BUGRAN S0 ULE %
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

130 pom. ~ 2:00 pom.
EAPEAT INBIIHT PARELS

Sirangther your
the most pr

dive intot i from the mation's top
environmantal consultanis and savice providers.

SIFTING THROUGH THE SEDIMENT SOLVING

those that involve s ;
can he vaxing for all invol

Evolving EPA 2 e
an make it even tougher
2z hroad
cugh the complexity
: i s that beat the clock and
satisfy tha reguiators, but don't break the bank
BPEAKERL
David Batson, Allncation and Mediation Expert, Alterfcho,
WWas an, OO
Patricia Derocher, Fresident, Al

5 ior
isk modeling,
The

increased
that ESG
part of anvirons

commercial transacti
the growing der
industry is det

us information. It alse will explore
Freview the exis
s availahis to praciiti

BODERATOR:
Dylan Bruce, Managing Editor, Bloomberg Envimnment,
Aringlon, VA

EPEAKER:
Lee O'Dwyer, Global 56 Advacate, Bloomoearg LP,
San Franciscs, CA

Section of Envirornment, Energy, and Resources 7
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\\\\ o

Siiiitn \\\\ SETNRRERaG
L

THE BUZE ON ENVIRONMENTAL CONLERNS
RELATED TO THE CANNARS INDUSTRY

in on January 1,
ornig are subject
3. This praseniatio:

particular interest is ¥
Board’s new Cannabis C
Dac

Vaier Resaurces Cantral
Lon Prograr i

scemb
quality and ¢
and raquin
Cannabis C

ment of COPW 1807 permits
d to municips! water supplies;
ter Industriai General

EPEAKER:
Sam William
Consuliants, Inc p

215 pm. ~ 345 pom.

CONCURBENY BREAKOUY SESSIONG

TRAVERSING THE TERRAIN OF PUBLIC LAND LaW

isnatoniya
from waiking the hal
jar in Washingten, 0.0,
gau ot hiking a maj
wili examin
i policy, v

cking a wei
, mountainous
st shifts in

nee a deregulatory agands, the lagal dynamics
ts in land management pianning, and

of majar
hot topics. Leading pubiic land law praciitior

ght naticnai monuments, thers
EQuiati

and a tackpack—we will be covering a lot of terrain!

MODERATOR

impast Center, Washingion, DC
YEPEAKERS:

& ambar.orgfenvirontall

.

THE LONG ROAD TO SUPERFUND REFORR
The current adminisirat]
d effort to
“uperfund
arious policy changes,
prograim has pro

jan is pushing forward with a
EPAS Superfund prograrm,
Force, top-down leadars

"

ar newsworthy Superfund legal developments,
ig the administration’s infrastruciure proposal.

BAGHIERATON
Michael Kavanaugh, 3

Principal Environmental Engineer,

Geosyntee Consuitants

BREAKERS:
Steven Cook, Depuly Assistant Adm

rator, e of Land and
iial Protection Agency,

Washington, DC
Todd Davis, Chisf
Jessica Merrigan,

SEEKING CERTIAMTY) BECENT SUPREME COURY
DECISIONS ON ENVIBONMENTAL ENERGY, AND
RESQURCES LaW

the Obama and”
st

TeSOUrces

at
the fed: i

ated

, and indivi
leading Su

an - iy
of recent
actions by the
practice
reached the C

ghting how
At your
ave alrsady

BALIERATOR:
Mary Ann Grena Maniey, Depuly Editorial Girector, Bloomberg

Environment, As
SPEAKERS:
Richard Faulk, Davis Wright T
Alice Kaswan, Pr
San Francison |
James May,
Delaware Law

ing LLP, Washingion, DC
Soholar, U i

3380 O L&

v, \Widenar University
Wilningion, DE

ED_002989_00073125-00008
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415 p.m. - 5: 45 pomn.

CONMCUBRENT BREAKGUT SESSIGNS

HEVERBING COURBE ADMINISTRATIVE LAW NG
TIRAE OF GHANGE

Prasident Trump was elscted on a platform that calied

for rolling back many
and rasources policies
Deapartmant
have gllemptad
faced & torrent of 4
important developr
will prasent a prag

al promise,
U fr

is in admini
c. nuts-and-b fnagout
iminata or alter & final ragulaticn that

MODERATOR
Andy Mergen, Dep:
Envi and Nat

EPEAKERS:
Amanda Leiter, Professor
Arerican Un | Washi

Matthew Leopold, Gar
Protection Agency, W
Brenda Mallory
Conaervation Lifigation Proje

, US. Envimnmenial
vited)
ector and Sanior Counsed,

YWHEN IT'S "KIND OF & BiG DEAL™, ASSEGSING
ARD RESPONDING TO ISSUES THAT THHEATEN &
DEAL O PROSECY

Wrile some e

iraquently ar
iransactio

zlale
. less pradictabt
arise and throw a maj

" issues that can
o your deal or '
interactive waorks

resoived with an indemnity, |
ory 2 price tion; & aight
et plans/schedule; ornolice tors

HMOERATOR
Alexandra Farmer, Kirkland & Ellis LLP, Washingion, D2
*EFEAKERS:

Deidre Sanders, Ph.0, Di
Affairs, East Bay Community Er

BUGRAN S0 ULE %
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

FURNDAMERTAL RIGHTS OR FUNDARENTALLY
WROMG: CONSTITUTIONAL AND PUBLIC TRUSY
ARGUMENTS FOR EHVIRONMENTAL PROTECTION
Log ernments, oifi oups, wironmenial
finding noval ways slitutional
e their environmeantal protection
rmental fstice. National and state
s of clean air, pure water, and
teing used ic chaliengs
g and a new wave

il explainthe ©
> heing raised and how
g these issues

Department of Envir
Carroll Muffett, P
Law, Washington, BC

700 pom. ~ $:30 pomn.
COCKTAH RECEPTION AND DINNER

Join us for a fun-filled avening under the stars and
ta the beautiful San Disge Marina. The

D 5 always one of
networking sven
reception and di
fre; additional gue

/

in your registration
hased
8:30 paw. ~ 12:00 a.m.

SFTER-HOURS SO0IAL MixeR

The party i3 not i
haurs mixer g 1o kick-hack and hobn
your Teilow atlsndess, All are welcoma!

Section of Environment, Energy, and Besources &

ED_002989_00073125-00009
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§:48 a.m. ~ 7:45 a.m. PT——
H#SPTRRUNCLUB ~ SPONSORED BY Kristy Miehaus Bulleit, Hunton Andraws Kurth LLP,
FIRER STAHLUWF W on, OC

SPEARERE:

Joinyour colleagues and make new friends ona

casual fun n

Steve Fleischii
Initiativas, Natura
remember the cocasicn. David Ross, As
un nety g event. Start Ervironment

Brooks Smith,

ttornay & Sanior Director for Water
fense Sounci, Santa Manica, CA

vaik guidoors near

the bay. Be sure (o sign up when you register,

FASTER, CHEAPER, BETTER: THE MODERN
8:3¢ a.m. ~ 10:00 a.m. APPRUACH TO ENVIRORMENTAL REVIEWS AND
PERRHTTING

THE FROTPRINTS THAY TECH GIANTE ARE
LEAVING OGN THE ERVIRONMENTAL, ENERBY, AND
HATURAL RESGURCE LANDREAPE

] oicgy cor
operations are expanding and they are

nental, heal :

carnmonplace. Leading snvironmental in-house counsel

frorn this important sector will walk you through the full
uite Hes, Such as energy, waler, power supply,
ilar econormy, hazardous waste,

neies o
ronmertal

nt Trumg has
g iegislaiive

i his executive orders directing
BIWITONT ews and to deliver
3 panel will

acfuis
these concerne will hely

and clean transportation. Understanding
vou hetter counssl your clients,

MUODERATOR
Roger Martella, General Counsel. General Electric, Boston, MA ) ; .
itigation, public

YEPEAKERL:

perspectives, and litigation. Jaine

Paul Hernmersbaugh. Chi i )
these thought-leaders and pr.

Seneral Moiors, Wa ton,

ounsel and Public Policy Director,
oners giscuss how we

Stever Sarno, Corporate Counsal, Envircnmentai Co may strike g balance between pratection and prograss,
Amaron, Ssaitle, WA
BHGDERATONR,

16:30 a.m. - 12:00 p.m. William Matley, Perkens Cole LUP, Washingtan, €
CONCURBENT BREAKOUT SESSIONS S PEAKERS:

STAYING AFLOAT IN THE DELUSE OF CLEAN Michael Drummond, bioputy As
WATER ALT GEVELOPMENTS g Ho

This yaar began with sigrificant court decisions and

the application of the EPAR wals
ara coming 1o 2 head nationwide. Al of thisis o

state of th
saiutions {

% ambar.orgfenvirontall

ED_002989_00073125-00010
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EXPECT THE UNEXPECTED: COUNSELING
CLIENTS REFORE, DURING, AND AFTER NATURAL
HEASTERS

anes
1g Western w

astruciure, and dis
ganel will examing the role of law
R, emMergency resgonse, and |
garn ahout current and emerging
covary and how v
uring, and aftera d

he ¢ inchuds
Supsrfund and waste cleanug efforts,
and operations glanning, Tederal and
obligations and assistance, and amgloyer o

MODERATOR
Lois Schiffer. Former General 31, National Deeanic and
Atmospheric inistration, Washington, BC

*EFEAKERS:
Tracy Hester, Pmfessor, University of Houston Law Center,
Houstor, TX

Unive ew Oripans, LA
215 pm. ~ 345 pom.
COMUURBENT SARAKOUY SERSINNE

ECOSYSTER MARKETS: WHAY THEY ARE AND
HOW TO MAKE THEM WORK FOR YOUR CUBNYS
Enwi =ntal imw bagan with command and conirol; now
nisms are being added to more sasily or
insired goals. Economic de

will explain the
3CONOMIC
across tha Clean Water Act, the Endangarad Speciss

Act, CERCLA a iral resource da :, and more.
These markets ars rapidly developing ¢ United Statss,
European Union, an i
deseribe common isg
{

HMODERATOR:
Tom Lindley, Perking Coie LLP, Washington, DC
SPEARERE:

JSulie Mentzer, Birector of Environmental Operations, Wildlands
PN, Portiand, DR

Erika K. Powers, Chalr, Environmental Depariment, Bames &
fhomburg LLP, Chicago, IL

BUGRAN S0 ULE %
\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

DEFINING THE FUTURE OF QFFGHORE ENERGY

Tha current adminisiration has anncunced plans to open
large sections of the Unitad States Guter Continental

Shelf to offshare ofl driliing for the first timea in decades.
da, and other states have

iheir cogsts, raising important
ity 1o influence dillir

energy development and how oo
cn the Outer Continental Shelf ca

REGEHRATEN
Paul Heberling, Consultant, WP Inc , Washirgtor, BC
FAPLARERS:
Joan Barmingkd, Pac
Managemeant, Can
Randall Luthi, Fr
Washington, D€

an Director, Bureay of Ocean Energy
,CA

ident, National Ocean Industriss Assatiation,

DEREGULATION IN FOCUS: THE CLEAN MR ACY
AND STATES

s executive orders, regulati
reguiatory efforts are reshaping t
scape. Ve have see flort to rapeal and repia
amination of many
ct. Moregver, EPA
'ederal refationship
mplementing
ion

ornia, wheare

nvironmentzal laws in the nation,
ough a special waliver to et Galifornia-

hicles emission standerds. Jeinus for s
in sume cases, unchangad)
, 1 35 The and learn how states
rave respondead to recent and potential ohe

its authority
speciiic rmotor
discussion of the che

MODERATOR:
Shannon Broome, Hunion Andraws Kurth LLP, San Francisca, CA
EPEAKERS:

Bavid Petli
Sante Monic
Clint Woods, Deputy Assistant Adminis
Radiation, WS, Environmental Protecting

¢ Attornay, Natural Resourses Defense Councll,

oo of Al and
\geney, Washingion, DC

Section of Environment, Ensrgy, and Resources 11
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415 p.m. - 545 pom.

ETHICE THAT'S ALL THE NEWS POR TORAY
STAY ETHICAL SAN HEGE

Using factual scenarios ripped from the headlines, a
distingu

o real e pract
trouble in recent years
i be discussed ars conflicts of interest,
g of social me
finadvertantly sant emails.
rough the applicabile

the issues that wi
confidentiality,
non-fawye
The panel wi &
ABA Maodel Rules the

“

inciuding Bu

*EFEAKERE:
Dayna Underhill, Holland 2 Knig
frna Bussell, Profesaor, Unver
Kanaas City, MO

v of Missourt Sehaal o

*additional speakers to be confirrmed, speakers

subject to changs

B00am ~ 300 am.
CONTINENTAL BREAKFARY

00 am. ~ W0 30am
DOMMITIEL CHAIRS MibTig

geclion commilless andp

gusshons e

a8 am - B8 bam
GHLNGH srean
Sweslnome o e

12 ambar.orgfenvirontall

ED_002989_00073125-00012
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o
CONFERENCE HOTEL HIGHLUIGHTS

front vigws

e Spacicus accommadations offer sither scenic city or wale
e Take z dip in ong of two freeform swirnming pools
e Induige in an onsite spa treatment or keep yvour workout routing in the fitness center

hen Restaurant & Bar or sam

e Enioy award-winning cuisine at Marina

Asian-fusion at Roy's
A biock of reoms has been reservad at the Marriott Marquis San Giego Maring atmo dise
plus tax for singis/double rooms. A limited number of gover i
tax {or the current govemment mle,. Avalid governmant 1D wal

be requ.ired upon chack i

The deadiing for room raser ns e discounted rate iz Tuesday, September 28, 2018 21500 pm
{CST). To book our contracted rate, reservations at (800} 228-8240 or the hotel tly ot {519} 234~ 150@
or resarve onling at https://bitby/2LbYARL Be sure to mention the ABA Section of Envircnment, Energy,

d Rascurces 2018 Fall Confarence.

HOOR SHARE PROGHAM
Ars you are interested in sharing a room at the Marriott Marguis? Head to the travel and iodging
rage at ambar.org/envirentall 1 learm more and fill out cur room share questionnairs.

ED_002989_00073 125-00013



EPA-HQ-2019-7378

L CictRATiON INFOAMATION .
X e

R

26" Fall Conference

October 17-20, 2018

Marriott Marquis San Diego Marina

REGISTHATION BATES Early Bird After 91718
Section Member $748 $795
ABA Member $82¢ $870
General Attendes 835 $245
Section Member Gov't, Public interest, Academic $628 $675
Gov'i, Public Interest, Academic §675 §725
Young Lawyer ™ $675 $725
Spsaker and Moderator 450 $450
Law Student 350 $EC

T Qualifving voung lawyers are under 36 years old or admitted to practice for five years or iess.

MIORE WONE TH BAVE

Group Discount California Bar Discount Day Rates

Day rates are availabie for 3453 each day.

ering three or
deas are eligibie Tor a group
fLD% off ea iee’s

This rate dees not include
Thursday's dinner.

discoun

for more information

HOW TO REGISTER

We encourage you 0 rbgn\tex online atwww.amba
to download ¢ { . Flease mail 1
information to: Amer
Chicage, 1L 60654 or o

sur secure fax number: {312

ATTENTION AHA MEMBERSEE

If you are an ABA

lugt You will be automatically « 2 Saction. ABA
ARA member, please ¢ 57224 Free membershi
fwn years.

Ve not

14 ambar.orgfenvirontall

ED_002989_00073125-00014
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ACHIEVING CARBON NEUTHALITY
Calculates with great care, the 3
average 28th Fall Conference &
fenarate approximately one metr

icipation will
hon emissions

greenhouse
ducation {F,
by Taw. Purch

feductible 1o the wtent alicwed
n offsel when you register.

CONFERENOE GPEAKER SUPPORY

{ allou«/sd by
faw. Make your rim‘anm of 525 {or more} when you register,

ESRLY BIRD DEADLINE

forthe 2 : Fnday, Septemher
7, 2318 The fin 1fa for advance
is Wednesday, Oe:taher 3, 2018 A
reqgistrations must inchude an additional §

far this
25 for pracessing.

CANCELLATION POLIRY

Registrants who are unabie 1o atlend the conference wili
receive a refund less a 550 administrative fog i ien
natics of cance s received by Wednesday,
Cetober 3, 2018, No refunds wii be granted after
ihis date. Cancellations fled 1o environ@
r.org or faxed o (31
afion fees are 1
retion or ABA programs.
table. The ABA
and BSSUMES NG res[an

WHT

the right
ty for personat ey,n_:r.se.

THITION ASGISTANGE

demics. *orpmgmms
ualifying lawyers wili receive
uction in the course feels). This does
uetion in meals, lodgin
s, To apply, comy
app!uai ) wwwambar org/ icking
Registration by Wednesday, Sa;:otem ber 5, 2018

action of Env

o
o8

ir

\\\\

\\Q FEE A3

sl

,,,
//

o

w.o

T
§§ LR

LAWY STUDENT SCHOLARSHIP OPPORTUNITY

mnmﬂnt, Energy, &

: b He” by Fraday, Septem her
‘!4 293?8 e i This scholarship does
not include lodging or transporiation.

IDwwww.ambar org/environtall for
fitionat magting information Guestions?
Cai ﬂr cl environ @ americanbarorg.

CONFERENOE COURSE MATERIALS

ation will
ifarence.
toview the materials

s will be available.

be [rovided 1o atiendz
§ Ay wish 1o bring &
; complimentary Wi-H as

on

GLE OREDIY

and ordinarily receives CLE

NH, NJ, N
LT \/T \JL Y
rove a pmqmm for credit before the program
rdnamo m! pr\,grr uvui for bo h

BRESS
Section conference casual SHrJges ed
drass includes sla pulo ty 3

The hote!

o

cool, 8¢ piease pack @ jackei or §

BHETARY RESTRICTIONS

If you have any d indicate so during
registration of by em bar.org by
Wednesday, Golober 3, 20148, so *!‘a*‘rntr

neads are noted.

ARE
IFany s

FEARST WITH DISABILITIES AZY
pecial arrangements are required for a pmo

it/ 1o attend this conference p:eme A

| by Wednesday, Gct@her 3, 2(&18

<‘rwlrox"f?“ame,rmqferurg
with a!l program redated

onment, Energy, and Resources

£

\\\\\\

B
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NOLLYIOOSSY
Hvd NYOIYINY
Givid

VN SSYI0-isyid

SO IESE 0
Lo yen

idely IR M i et
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Message

From: Broome, Shannon S. [SBroome@hunton.com]

Sent: 9/27/2018 3:52:22 PM

To: Woods, Clint [woods.clint@epa.gov]

Subject: Review this one edits_- 2018-09-23 DRAFT_ABA_Fall Conference - CLE Materials_- Deregulat.. .DOCX

Attachments: edits - 2018-09-23 DRAFT_ABA_Fall_Conference - CLE Materials_-_Deregulat.. .DOCX

Clint — please use the attached version because it includes Jon Brightbill’s edits. David Pettit didn’t have any edits.

ED_002989_00073131-00001



EPA-HQ-2019-7378

American Bar Association
Section on Environment, Enerey, and Resources
Fall Conference 2018
San Diego, California

Panel Paper: Deregulation in Focus: The Clean Air Act and States’

October 19, 2018

Elections have consequences. That’s true regardless of the party that is currently sitting
in the White House or which party helds a majority in the Senate or House of Representatives.
Since the 2016 election, as with all national elections where a shift in the party of the president
occurs, steps are taken by the new administration to evaluate the policies and regulations of the
prior administration and to make adjustments that the new president deems appropriate. This
panel focuses on steps that the current administration undertook in this regard with respect to the
Clean Air Act (CAA), with additional focus on how the states have reacted. The purpose of this
paper, which was jointly prepared by all panelists, is to provide background on some of the
regulations that have been addressed by the Trump Administration to facilitate a productive
discussion.

A number of CAA regulatory programs have been implicated in the efforts of the Trump
Administration to evaluate President Obama’s regulatory programs and determine if changes are

appropriate. While President Trump ran on a platform that promoted jobs and business, his
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! The following panelists contributed to this paper: Jonathan D. Brightbill, Shannon S. Broome, David Pettit, Clint
Woods. The characterization of any particular position is not to be attributed to a particular author or the author’s
employer. Nothing in this paper necessarily reflects the views of the Department of Justice, any federal agency.

2 The allocation of resources at the EPA is not entirely within any administration’s control—statutes impose
mandatory duties that require the agency to issue certain regulations according to specified schedules. In the case of
the CAA Amendments of 1990, Congress specified many deadlines, and since that time, EPA has tried to meet those
deadlines, but issuing such regulations often requires extensive and complex analyses (e.g., residual risk analyses for
sources of hazardous air pollutants). As a result of the backlog, some of those regulations are now subject to court-
ordered deadlines, which can affect EPA’s allocation of its resources.
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actions taken shortly before the presidential transition.As a result, EPA has issued proposals to
revise, and in some cases rescind, regulations for some programs. Under the CAA, we focus
below on: the background of the Clean Power Plan (CPP), which has been proposed to be
replaced by the Affordable Clean Energy (ACE) regulation; the January 2017 Amendments to
the CAA Section 112 Risk Management Program (RMP) regulations, which have been proposed
to be substantially revised—and largely rescinded; the EPA greenhouse gas (GHG) standards
with respect to state authority under the CAA to regulate vehicle GHGs for motor vehicles and
light trucks; and the National Ambient Air Quality Standards (NAAQS) program, where EPA is
evaluating the ozone NAAQS which was already in litigation when the presidential transition
occurred and remains in effect while decisions are made regarding its status.

EXECUTIVE INITIATIVES ON REGULATION

Soon after taking office in the beginning of 2017, President Trump issued a number of
Executive Orders and Presidential Memoranda aimed at regulatory reform, cooperative
federalism, aiding domestic manufacturing and energy production, and supporting infrastructure
development. These executive actions are briefly described as follows:

1. Presidential Memorandum, “Streamlining Permitting and Reducing Regulatory
Burdens for Domestic Manufacturing” (Jan. 24, 2017). This memorandum directs the
executive branch to reduce burdens on manufacturing by streamlining permitting. It
directs the Department of Commerce to conduct outreach and request public comment on
the impact of federal regulations on domestic manufacturing, and to develop a permit
streamlining action plan within 60 days after the close of the comment period and to
submit it to the President identifying priority actions and recommended deadlines.

2. Executive Order 13771, “Reducing Regulation and Controlling Regulatory Costs”

(Jan. 30, 2017). This order requires agencies to identify two regulations for repeal upon
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each new significant regulatory proposal and to ensure that the total incremental cost of
new regulation to be finalized in fiscal year 2017 is zero. In furtherance of this
requirement, the order provides that any new incremental costs associated with new
significant regulations shall be offset by the elimination of existing costs associated with
at least two prior regulations.

Executive Order 13777, “Enforcing the Regulatory Reform Agenda” (Feb. 24,
2017). This order creates a structure for identifying opportunities for regulatory reform
i federal agencies. It requires agencies to appoint a Regulatory Reform Officer to
implement regulatory reform initiatives, requires agencies to form a Regulatory Reform
Task Force to evaluate existing regulations and, where appropriate, to make
recommendations to the agency head regarding their repeal, replacement, or
modification.

Executive Order 13781, “Comprehensive Plan for Reorganizing the Executive
Branch” (Mar. 13, 2017). This order sets forth a plan to improve the efficiency,
effectiveness, and accountability of federal agencies, including, as appropriate, to
eliminate or reorganize unnecessary or redundant federal agencies. It directs agencies to
submit a proposed plan to OMB to reorganize each covered federal agency, if
appropriate, in order to improve the efficiency, effectiveness, and accountability of that
agency. It also directs OMB to conduct outreach and request public comment on any
proposed plan and to submit the proposed plan to the President.

Executive Order 13783, “Promoting Energy Independence and Economic Growth”
(Mar. 28, 2017). This order directs the EPA Administrator to review the CPP, as well as
related rules and Agency actions. It orders federal agencies to immediately review all

agency actions that potentially burden the safe, efficient development of domestic energy
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resources. It orders the review of the estimates of the Social Cost of Carbon (SCC),
Nitrous Oxide, and Methane for the purpose of Regulatory Impact Analyses. It also
disbands the Interagency Working Group on the Social Cost of GHG and ordered the
withdrawal of certain technical documents related to SCC. Finally, it rescinds certain
prior energy and climate-related Presidential executive orders, memos, and regulatory
actions and orders a review of regulations related to U.S. oil and gas development.

6. Executive Order 13807, “Establishing Discipline and Accountability in the
Environmental Review and Permitting Process for Infrastructure Projects” (Aug.
15, 2017). This order directs that there be “One Federal Decision” for “major
infrastructure projects,” whereby a single federal agency serves as the lead point of
contact for all National Environments Policy Act (NEPA) for issuing a single Record of
Decision (ROD) on behalf of all involved agencies. It also requires that authorization
decisions for the construction of a major infrastructure project be completed within 90
days of the issuance of a ROD by the lead Federal agency in most circumstances, and
“not more than an average of approximately 2 years™ after issuance of the Notice of
Intent (NOI) to prepare a NEPA Environmental Impact Statement (EIS) or “other
benchmark deemed appropriate by the Director of OMB.”

7. Executive Order 13795, “Implementing An America-First Offshore Energy
Strategy” (Apr. 28, 2017). This order requires the Department of Commerce to review
all designations and expansions of National Marine Sanctuaries and Marine National
Monuments within the 10-year period prior to the date of the order. It requires the
Department of the Interior and Commerce to review numerous rules and guidance

pertaining to off-shore energy development for potential revisions or withdrawal.
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8. Presidential Memorandum, “Promoting Domestic Manufacturing and Job Creation
- Policies and Procedures Relating to Implementation of Air Quality Standards”
(Apr. 12, 2018). This memorandum directs the FPA Administrator to take specific
actions to ensure efficient and cost-effective implementation of the NAAQS program,
mcluding with regard to permitting decisions for new and expanded facilities, and with
respect to the Regional Haze Program. These actions are intended to ensure that “EPA
carries out its core missions of protecting the environment and improving air quality in
accord with statutory requirements, while reducing unnecessary impediments to new
manufacturing and business expansion essential for a growing economy.”

CURRENT STATUS OF SELECTED EPA REGULATORY REFORM EFFORTS

EPA’s regulatory reform actions following the above executive directives are summarized as
follows:
1. Clean Power Plan

On August 31, 2018, EPA published a proposed rule known as the Affordable Clean
Energy or “ACE” rule, which is the Trump Administration’s replacement for the Obama
Administration’s CPP regulations. See EPA, Emission Guidelines for Greenhouse Gas
Emissions from Existing Electric Utility Generating Units; Revisions to Emission Guideline
Implementing Regulations: Revisions to New Source Review Program; Proposed rule, 83 Fed.
Reg. 44746 (Aug. 31, 2018).

The proposed ACE rule includes revised emission guidelines for the development,
submittal, and implementation of state plans to reduce greenhouse gas (GHG) emissions from
certain Electric Generating Units (EGUs). The notice states that the Agency is proposing to
determine that heat rate improvement measures are the “best system of emission reduction”

(BSER) for existing coal-fired EGUs. The notice alsoproposes new regulations for the
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implementation of emission guidelines that apply to this source category and any future emission
guidelines issued, and proposes revisions to the New Source Review (NSR) permitting program
to support the implementation of efficiency projects at EGUs without triggering NSR . EPA is
taking comments on the proposed ACE rule through October 30, 2018.

2. Ozone NAAQS

EPA has stated that it is working to review and reform the NAAQS program consistent
with the Administration’s commitment to regulatory reform, cooperative federalism, and
domestic manufacturing (as articulated under the April 2018 Executive Memorandum
summarized above and in a “Back-to-Basics” memorandum issued by EPA in response in May
2018). These efforts include a focus on getting “back-to-basics” for NAAQS setting,
designations, and implementation.

Such efforts have been implicated in the Agency’s review and reconsideration of EPA’s
October 2015 rule that reduced the ozone NAAQS from 75 parts per billion (ppb) to 70 ppb.
Although D.C. Circuit litigation over this decision was held in abeyance for a period of time after
the new administration took office, it has recently been reactivated and oral argument has been
set for December 18. Importantly, the 2015 ozone standard was not stayed. Thus, under the
requirements of the CAA, EPA has been implementing the standard, including by identifying
non-attainment areas.

Recently, EPA announced that it has decided against reconsidering the 2015 ozone
NAAQS, opting instead to evaluate concerns identified in its expedited review of the 2015
standard under the EPA Back-to-Basics memorandum. Under that memorandum, EPA staff was

directed to begin the next ozone NAAQS review so that EPA will be ready to finalize any
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necessary revisions to the standard by the CAA-required five-year deadline in October 20205

3. Risk Management Program.

On May 30, 2018, EPA issued a proposed rule, Accidental Release Prevention
Requirements: Risk Management Programs Under the Clean Air Act; Proposed Rule, 83 Fed.
Reg. 24,850 (May 30, 2018) (2018 Proposed RMP Rule) that would rescind or substantially
modify provisions added to the RMP regulations via a final rule issued in January 2017 at the
end of the Obama administration (2017 RMP Amendments)relating to safer technology and
alternatives analyses, third-party audits, incident investigations, information availability, and
several other areas. EPA also proposes modifications to provisions of the 2017 RMP

Amendments relating to local emergency coordination and emergency exercises and the

compliance dates for these provisions.
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EPA’s efforts at reviewing and potentially rescinding or modifying the 2017 RMP
Amendments have been complicated by the recent decision by the D.C. Circuit in Air Alliance
Houston v. EPA (D.C. Cir. Case No. 17-1155) vacating a final rule issued by the Agency in June
2017 to delay the effective date of the 2017 RMP Amendments (the Delay Rule), which had not
yet taken effect when the Trump administration took office. The Delay Rule was intended to
allow the Agency “to conduct a reconsideration proceeding and to consider other issues that may
benefit from additional comment.” 83 Fed. Reg. 24,855. The D.C. Circuit issued the mandate in
this case on September 21, the Delay Rule has been vacated and some provisions of the 2017
RMP Amendments are again effective even though EPA has not yet fully considered comments
on the 2018 Proposed RMP Rule or issued a replacement rule. Given the complexity of the 2017
RMP Amendments and the pending substantial modifications of the regulation, there is much
uncertainty in this program.

4. GHG Emissions Standards for Passenger Vehicles and Light Trucks.

On August 24, 2018, EPA and the National Highway Traffic Safety Administration
(NHTSA) issued a joint proposal to amend certain existing Corporate Average Fuel Economy
(CAFE) and tailpipe carbon dioxide (CO2) emissions standards for passenger cars and light duty
trucks and establish new standards for model years (MY) 2021 through 2026. NHTSA/EPA, The
Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 20212026 Passenger
Cars and Light Trucks; Notice of Proposed Rulemaking, 83 Fed. Reg. 42,986 (Aug. 24, 2018)
(“SAFE Vehicles Proposed Rule”). The proposal, if finalized, would make less stringent CAFE
and CO; emissions standards for MY 2022-2025 that were preliminarily issued by NHTSA and
EPA, respectively, in a 2012 joint rule. In conjunction with these changes, EPA proposes to
revoke a 2013 waiver of preemption under CAA Section 209, which allowed California to

implement its Advanced Clean Car (ACC) regulations setting GHG emissions standards for MY
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2017-2025. EPA also proposes to finalize its related findings that if state standards are
preempted under the Energy Policy and Conservation Act (EPCA), EPA cannot issue a waiver of
preemption under Section 209(b). EPA further proposes thatbecause GHGs are not subject to air
quality standards under the statute, regardless of whether California could obtain a waiver, other
states cannot opt into the California program. NHTSA proposes to finalize a finding that
California’s ACC program—in particular, its GHG and Zero-Emissions Vehicle (ZEV)
requirements—is preempted under EPCA.

The joint proposal follows over a decade of debate and regulatory actions over the
relationship between EPA and NHTSA with respect to emissions and fuel economy standard-
setting under their respective statutory authorities. Also at issue is the proper role of California —
which was granted the ability to obtain a waiver from the generally applicable preemption of
state standards in CAA Section 209 provided statutory criteria are met.

STATE RESPONSES TO DATE

The response from the states to the above initiatives has been varied, in part, depending
on the views of a particular state on the substantive content of the reform initiative, but also on
other factors that may be particular to a given state. As a general rule, under the CAA, states
have a number of options in terms of their responses to federal regulatory reform initiatives.
Many states support such initiatives and have formed coalitions to voice their support in
rulemakings, via amicus participation in litigation, or otherwise. Similarly, states that oppose
such initiatives often either initiate or intervene to defend them in litigation brought by interest
groups or other states. States also may use their regulatory powers to counteract any perceived
relaxing of environmental and safety protections at the federal level. An interesting example of
this latter approach is California’s current proposal to rescind a provision in its motor vehicle

emissions regulations that it previously promulgated in a compromise over the debate over
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federal GHG emissions standards, which provides that automakers’ compliance with federal
GHG emissions standards would be ‘deemed to comply’ with California’s emissions standards.
California’s proposal, if finalized, would revise this ‘deemed-to-comply’ provision by limiting
its scope to compliance with the GHG emissions standards enacted by EPA under the previous
administration. This action, taken in response to the EPA/NHTSA joint proposal in the SAFE
Vehicles Proposed Rule, illustrates the interesting interplay between state and federal regulatory
reform efforts.
CONCLUSION

Whether the current regulatory reform efforts will stand the test of time, or survive

judicial challenge, will be dictated by future events. What is clear now is that the states with

their own regulatory and litigation responses will have something to say about it.

ED_002989_00073132-00010



EPA-HQ-2019-7378

American Bar Association
Section on Environment, Energy, and Resources
Fall Conference 2018
San Diego, California

Panel Paper: Deregulation in Focus: The Clean Air Act and States!

October 19, 2018

Elections have consequences. That’s true regardless of the party that is currently sitting
in the White House or which party holds a majority in the Senate or House of Representatives.
Since the 2016 election, as with all national elections where a shift in the party of the president
occurs, steps are taken by the new administration to evaluate the policies and regulations of the
prior administration and to make adjustments that the new president deems appropriate. The
focus of this panel is steps that the current administration undertook in this regard with respect to
the Clean Air Act (CAA), with additional focus on how the states have reacted. The purpose of
this paper, which was jointly prepared by all panelists is to provide background on some of the
regulations that have been addressed by the Trump Administration to facilitate a productive
discussion.

A number of CAA regulatory programs have been implicated in the efforts of the Trump
Administration to evaluate President Obama’s regulatory programs and determine if changes are
appropriate. While President Trump ran on a platform that promoted jobs and business, his

campaign speeches also supported clean air and clean water.? Since President Trump took

! The following panelists contributed to this paper: Jonathan D. Brightbill, Shannon S. Broome, David Pettit, Clint
Woods. The characterization of any particular position is not to be attributed to a particular author or the author’s
employer.

2 Further, the allocation of resources at the EPA is not entirely within any administration’s control—statutes impose
mandatory duties that require the agency to issue certain regulations according to specified schedules. In the case of
the CAA Amendments of 1990, Congress specified many deadlines, and since that time, EPA has tried to mect those
deadlines, but issuing regulations on complex subjects like residual risk that may exist following implementation of
hazardous air pollutant control programs is not necessarily straightforward and these complexities led to EPA falling
behind in some of its mandatory duties. Indeed, the Trump Administration inherited a substantial backlog of
residual risk regulations that should have been issued but were not. Those regulations are now subject to court-
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office, EPA has worked to review the actions of the prior administration, with particular focus on
actions taken shortly before the presidential transition, and as a result, has issued proposals to
revise, and in some cases rescind, regulatory programs. Under the CAA, we focus below on the
background of the Clean Power Plan (CPP), which has been proposed to be replaced by the
Affordable Clean Energy (ACE) regulation, the January 2017 Amendments to the CAA Section
112 Risk Management Program (RMP) regulations, which have been proposed to be
substantially revised—and largely rescinded, the EPA greenhouse gas (GHG) standards with
respect to state authority under the CAA to regulate vehicle GHGsfor motor vehicles and light
trucks, and the National Ambient Air Quality Standards (NAAQS) program, where EPA is
evaluating the ozone NAAQS which was well into the litigation process when the presidential
transition occurred and continues to be implemented which decisions are made regarding its
status.

EXECUTIVE INITIATIVES ON REGULATION

Soon after taking office in the beginning of 2017, President Trump issued a number of
Executive Orders and Presidential Memoranda aimed at regulatory reform, cooperative
federalism, aiding domestic manufacturing and energy production, and supporting infrastructure
development. These executive actions are briefly described as follows:

1. Presidential Memorandum, “Streamlining Permitting and Reducing Regulatory
Burdens for Domestic Manufacturing” (Jan. 24, 2017). This memorandum directs the
executive branch to reduce burdens on manufacturing by streamlining permitting. It
directs the Department of Commerce to conduct outreach and request public comment on

the impact of federal regulations on domestic manufacturing, and to develop a permit

ordered deadlines and of course, EPA must comply with court orders and allocate the resources to issuc those
regulations.
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streamlining action plan within 60 days after the close of the comment period and to
submit it to the President identifying priority actions and recommended deadlines.

2. Executive Order 13771, “Reducing Regulation and Controlling Regulatory Costs”
(Jan. 30, 2017). This order requires agencies to identify two regulations for repeal upon
each new regulatory proposal and to ensure that the total incremental cost of new
regulation to be finalized in fiscal year 2017 is zero. In furtherance of this requirement,
the order provides that any new incremental costs associated with new regulations shall
be offset by the elimination of existing costs associated with at least two prior

regulations.

98]

Executive Order 13777, “Enforcing the Regulatory Reform Agenda” (Feb. 24,
2017). This order creates a structure for identifying opportunities for regulatory reform
in federal agencies. It requires agencies to appoint a Regulatory Reform Officer to
implement regulatory reform initiatives, requires agencies to form a Regulatory Reform
Task Force to evaluate existing regulations and, where appropriate, to make
recommendations to the agency head regarding their repeal, replacement, or
modification.

4. Executive Order 13781, “Comprehensive Plan for Reorganizing the Executive
Branch” (Mar. 13, 2017). This order sets forth a plan to improve the efficiency,
effectiveness, and accountability of federal agencies, including, as appropriate, to
eliminate or reorganize unnecessary or redundant federal agencies. It directs agencies to
submit a proposed plan to OMB to reorganize the agency, if appropriate, in order to
improve the efficiency, effectiveness, and accountability of that agency, and it directs
OMB to conduct outreach and request public comment on proposed plan, and to submit

the proposed plan to the President.
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5. Executive Order 13783, “Promoting Energy Independence and Economic Growth”
(Mar. 28, 2017). This order directs the EPA Administrator to review the CPP, as well as
related rules and Agency actions. It orders federal agencies to immediately review all
agency actions that potentially burden the safe, efficient development of domestic energy
resources. It orders the review of the estimates of the Social Cost of Carbon (SCC),
Nitrous Oxide, and Methane for Regulatory Impact Analysis, disbands the Interagency
Working Group on the Social Cost of GHG and ordered the withdrawal of certain
technical documents related to SCC. Finally, it rescinds certain energy and climate-
related prior Presidential executive orders, memos, and regulatory actions and orders a
review of regulations related to U.S. oil and gas development.

6. Executive Order 13807, “Establishing Discipline and Accountability in the
Environmental Review and Permitting Process for Infrastructure Projects” (Aug.
15, 2017). This order directs that there be “One Federal Decision” for “major
infrastructure projects,” whereby a single federal agency serves as the lead point of
contact for all NEPA review and customarily issues a single Record of Decision (ROD)
on behalf of all involved agencies. It also requires that authorization decisions for the
construction of a major infrastructure project be completed within 90 days of the issuance
of a ROD by the lead Federal agency in most circumstances, and “not more than an
average of approximately 2 years” after issuance of the Notice of Intent (NOI) to prepare
a NEPA Environmental Impact Statement (EIS) or “other benchmark deemed appropriate
by the Director of OMB.”

7. Executive Order 13795, “Implementing An America-First Offshore Energy
Strategy” (Apr. 28, 2017). This order requires the Department of Commerce to review

of all designations and expansions of National Marine Sanctuaries and Marine National
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Monuments within the 10-year period prior to the date of the order. It requires the
Department of the Interior and Commerce to review numerous rules and guidance
pertaining to off-shore energy development for potential revisions or withdrawal.

8. Presidential Memorandum, “Promoting Domestic Manufacturing and Job Creation
- Policies and Procedures Relating to Implementation of Air Quality Standards”
(Apr. 12, 2018). This memorandum directs the EPA Administrator to take specific
actions to ensure efficient and cost-effective implementation of the NAAQS program,
including with regard to permitting decisions for new and expanded facilities, and with
respect to the Regional Haze Program. These actions are intended to ensure that “EPA
carries out its core missions of protecting the environment and improving air quality in
accord with statutory requirements, while reducing unnecessary impediments to new
manufacturing and business expansion essential for a growing economy.”

CURRENT STATUS OF SELECTED EPA REGULATORY REFORM EFFORTS

EPA’s regulatory reform actions following the above executive directives are summarized as
follows:
1. Clean Power Plan

On August 31, 2018, EPA published a proposed rule known as the Affordable Clean
Energy or “ACE” rule, which is the Trump Administration’s replacement of the Obama
Administration’s CPP regulations.  See FEPA, Emission Guidelines for Greenhouse Gas
Emissions from Existing Electric Utility Generating Units; Revisions to Emission Guideline
Implementing Regulations: Revisions to New Source Review Program; Proposed rule, 83 Fed.
Reg. 44746 (Aug. 31, 2018).

The proposed ACE rule includes revised emission guidelines for the development,

submittal, and implementation of state plans to reduce greenhouse gas (GHG) emissions from

[ PAGE \* MERGEFORMAT ]|Page

ED_002989_00073178-00005



EPA-HQ-2019-7378

certain Electric Generating Units (EGUs). The notice states that the Agency is proposing to
determine that heat rate improvement measures are the “best system of emission reduction”
(BSER) for existing coal-fired EGUs, proposes new regulations for the implementation of
emission guidelines that apply to this source category and any future emission guidelines issued,
and proposes revisions to the New Source Review (NSR) permitting program to support the
implementation of efficiency projects at EGUs without triggering the NSR requirements. EPA is
taking comments on the proposed ACE rule through October 30, 2018,
2. Ozone NAAQS

EPA has stated that consistent with the Administration’s commitment to regulatory
reform, cooperative federalism, and domestic manufacturing (as articulated under the April 2018
Executive Memorandum summarized above and in a “Back-to-Basics” memorandum issued by
EPA in response in May 2018), it is working to review and reform NAAQS program. These
efforts include a focus on getting “back-to-basics” for NAAQS setting, designations, and
implementation.

Such efforts have been implicated in the Agency’s review and reconsideration of EPA’s
October 2015 rule that reduced the ozone NAAQS from 75 parts per billion (ppb) to 70 ppb.
Although D.C. Circuit litigation over this decision was held in abeyance for a period of time after
the new administration took office, it has recently been reactivated and importantly, the 2015
ozone standard was not stayed. Thus, under the requirements of the CAA, EPA has been
proceeding to implement the standard — including the process of identifying of non-attainment
areas.

Recently, EPA announced that it has decided against reconsidering the 2015 ozone
NAAQS, opting instead to evaluated concerns that it may have as part of an expedited review of

the 2015 standard that was mandated in the EPA Back-to-Basics memorandum. Under that
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memorandum, EPA staff was directed to begin the next ozone NAAQS review so that EPA will
be ready to finalize any necessary revisions to the standard by the CAA-required five-year
deadline in October 20203

3. Risk Management Program.

On May 30, 2018, EPA issued a proposed rule, Accidental Release Prevention
Requirements: Risk Management Programs Under the Clean Air Act; Proposed Rule, 83 Fed.
Reg. 24,850 (May 30, 2018) (2018 Proposed RMP Rule) that would rescind or substantially
modify provisions added to the RMP regulations via a final rule (2017 RMP Amendments)
issued in January 2017 at the end of the Obama administration. The 2018 Proposed RMP Rule
would rescind provisions in the 2017 RMP Amendments relating to safer technology and
alternatives analyses, third-party audits, incident investigations, information availability, and
several other regulatory changes made in the 2017 rule. EPA is also proposing modifications to
provisions of the 2017 RMP Amendments relating to local emergency coordination and
emergency exercises and the compliance dates for these provisions.

EPA’s efforts at reviewing and potentially rescinding or modifying the 2017 RMP
Amendments have been complicated by the recent decision by the D.C. Circuit in Air Alliance
Houston v. EPA (D.C. Cir. Case No. 17-1155) vacating a final rule (the Delay Rule) issued by
the Agency in June 2017 to delay the effective date of the 2017 RMP Amendments, which had
not yet taken effect when the Trump administration took office. The Delay Rule was intended to

allow the Agency “to conduct a reconsideration proceeding and to consider other issues that may

? Commenters on the 2015 ozone standard have raised a number of issues including: whether the 70-ppb standard
should be tightened to 65 or 60 ppb; lack of transparency in relying on studies where the underlying data is not
publicly available; the proximity of the standard to high background ozone levels; EPA’s focus on individual
responses in studies designed to evaluate group means; increased uncertainty regarding health effects at lower
exposure levels and whether failure to account for that in standard-setting makes revision inappropriate; whether the
secondary standard should be set at a different level than the primary standard; and more.
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benefit from additional comment.” 83 Fed. Reg. 24.855. Although the D.C. Circuit mandate has
not issued in Air Alliance, and thus the Delay Rule is still in effect, vacatur of the Delay Rule
could cause some of the provisions of the 2017 RMP Amendments to become effective before
EPA has had the chance to consider comments on the 2018 Proposed RMP Rule and to issue a
replacement rule. Given the complexity of the 2017 RMP Amendments and the pending
substantial modifications of the regulation, there is much uncertainty in this program.

4. GHG Emissions Standards for Passenger Vehicles and Light Trucks.

On August 24, 2018, EPA and the National Highway Traffic Safety Administration
(NHTSA or the Administration) issued a joint proposal to amend certain existing Corporate
Average Fuel Economy (CAFE) and tailpipe carbon dioxide (CO:) emissions standards for
passenger cars and light duty trucks and establish new standards for model years (MY) 2021
through 2026. NHTSA/EPA, The Safer Affordable Fuel-Lfficient (SAFL) Vehicles Rule for
Model Years 2021-2026 Passenger Cars and Light Trucks, Notice of Proposed Rulemaking, 83
Fed. Reg. 42,986 (Aug. 24, 2018) (“SAFE Vehicles Proposed Rule”). The proposal, if finalized,
would make less stringent CAFE and CO; emissions standards for MY 2022-2025 that were
preliminarily issued by NHTSA and EPA, respectively, in a 2012 joint rule. In conjunction with
these changes, EPA proposes to revoke a 2013 waiver of preemption under CAA Section 209,
which allowed California to implement its Advanced Clean Car (ACC) regulations setting GHG
emissions standards for MY 2017-2025. EPA also proposes to finalize its related findings that if
state standards are preempted under Energy Policy and Conservation Act (EPCA), EPA cannot
issue a waiver of preemption under Section 209(b) and because GHGs are not subject to air
quality standards under the statute, regardless of whether California could obtain a waiver, other

states cannot opt into the California program. NHTSA proposes to finalize a finding that
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California’s ACC program—in particular, its GHG and Zero-Emissions Vehicle (ZEV)
requirements—is preempted under EPCA.

The joint proposal follows over a decade of debate and regulatory actions over the
relationship between EPA and NHTSA emissions and fuel economy standard-setting under their
respective statutory authorities, as well as the proper role of California — which was granted the
ability to obtain a waiver from the generally applicable preemption of state standards in CAA
Section 209 when specified statutory criteria are met.

STATE RESPONSES TO DATE

The response from the states to the above initiatives has been varied, in part, depending
on the views of a particular state on the substantive content of the reform initiative, but also on
other factors that may be particular to a given state. As a general rule, under the CAA, states
have a number of options in terms of their responses to federal regulatory reform initiatives.
Many states support such initiatives and have formed coalitions to voice their support in
rulemaking proceedings, via amicus participation in litigation, or otherwise. Similarly, states
who oppose such initiatives often either initiate or intervene to defend them in litigation brought
by interest groups or other states. States may also use their regulatory powers to counteract any
perceived relaxing of environmental and safety protections at the federal levels. An interesting
example of this latter approach is California’s current proposal to rescind a provision in its motor
vehicle emissions regulations that it previously promulgated in a compromise over the debate
over federal GHG emissions standards, which provided that automakers’ compliance with
federal GHG emissions standards would be ‘deemed to comply’ with California’s emissions
standards. California’s proposal, if finalized, would revise this ‘deemed-to-comply’ provision by
revising it to limit its scope to compliance with the GHG emissions standards enacted by EPA

under the previous administration. This action, taken in response to the EPA/NHTSA joint
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proposal in the SAFE Vehicles Proposed Rule, illustrates the interesting interplay between state

and federal regulatory reform efforts.

CONCLUSION

Whether the current regulatory reform efforts will stand the test of time, or survive
judicial challenge, will be dictated by future events. What is clear now is that the states with

their own regulatory and litigation responses will have something to say about it.
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Message

Sent: 8/27/2019 5:18:57 PM

To: Ross Eisenberg [REisenberg@nam.org]

CC: Shoaff, John [Shoaff John@epa.gov]; Erika Sasser (Sasser.Erika@epa.gov) [Sasser.Erika@epa.gov]
Subject: RE: Cost-benefit air regulation

Hi Ross. Thanks for reaching out. I'm sure we can set up a time to meet over the next few weeks. I'm cc’ing John Shoaff
whose group is coordinating this effort for Anne, and Erika Sasser whose division will be leading this effort for us here in
OAQPS. Since you and John are in DC, we can have you at our DC offices and Skype RTP. Of course if you want to visit
beautiful NC we can also work that out. We’ll look through our calendars and give you a few date/time options
tomorrow and take it from there.

From: Ross Eisenberg <REisenberg@nam.org>
Sent: Tuesday, August 27,2019 12:17 PM

To: Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>
Subject: Cost-benefit air regulation

Peter,

My colleagues and | met with Anne Idsal recently to discuss the air office’s rule to implement Administrator Wheeler’s
cost-benefit memorandum. We've done some thinking on existing EPA and OMB authorities that we believe would be a
helpful part of such a rule. She suggested we talk with you and your team about it. Would you possibly have time for a
meeting in the next few weeks? We would be happy to come down to RTP.

Ross Eisenberg

Vice President, Energy and Resources FPolicy
National Association of Manufacturers

DHrect: 202.837.3173

Mobile: 703 517 1855

Emails reisenberg@nam.org
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Message

From: Shoaff, John [Shoaff.John@epa.gov]

Sent: 8/28/2019 3:02:49 PM

To: Tsirigotis, Peter [Tsirigotis.Peter@epa.gov]; Ross Eisenberg [REisenberg@nam.org]
CC: Sasser, Erika [Sasser.Erika@epa.gov]

Subject: RE: Cost-benefit air regulation

Ross,

Thanks for following up/reaching out on this. Happy to schedule something here and connect with OAQPS via
videoconference if that might work. Will work through Clint’s scheduler (Susan Jacks) so you should see an invitation in
the near term from her for a meeting in the next few weeks. Please let me know if you've any questions. Best,

John

JOHN SHOAFF | DIRECTOR

OFFICE OF AIR POLICY & PROGRAM SUPPORT (OAPPS)

OFFICE OF AIR & RADIATION | UL.S. EPA | \’V]C NORTH 5442-C

1200 PENNSYLVANIA AVE. NW | MC 6103A | WASHINGTON, D.C. | 20460 | USA
Shoafliohn@Wenasoy | 1-202-564-0531 DIRECT | 1-202-257-1755 MOBILE

From: Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>

Sent: Tuesday, August 27, 2019 3:15 PM

To: Ross Eisenberg <REisenberg@nam.org>

Cc: Shoaff, John <Shoaff John@epa.gov>; Sasser, Erika <Sasser.Erika@epa.gov>
Subject: RE: Cost-benefit air regulation

Hi Ross. Thanks for reaching out. I'm sure we can set up a time to meet over the next few weeks. 'm cc’ing John Shoaff
whose group is coordinating this effort for Anne, and Erika Sasser whose division will be leading this effort for us here in
OAQPS.

Since you and John are in DC it may be easier for you to come to our DC offices and we here at RTP can connect by
video. Of course if you want to visit RTP we can also easily work that out. We'll look through our calendars and give you
a few date/time options tomorrow and take it from there.

Hope this works for you.

From: Ross Eisenberg <REisenberg@nam.org>
Sent: Tuesday, August 27,2019 12:17 PM

To: Tsirigotis, Peter <Tsirigotis Peler@epa gov>
Subject: Cost-benefit air regulation

Peter,
My colleagues and | met with Anne Idsal recently to discuss the air office’s rule to implement Administrator Wheeler’s
cost-benefit memorandum. We’ve done some thinking on existing EPA and OMB authorities that we believe would be a

helpful part of such a rule. She suggested we talk with you and your team about it. Would you possibly have time for a
meeting in the next few weeks? We would be happy to come down to RTP.

Ross Eizenberg
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Vice President, Energy and Resources Policy
National Association of Manufacturers

Direct: 202.637.3173

Mobile: 703 517 1855

Email, reisenberg@nam.org
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